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74 HE author, having found by re- 
bpeated experience how difficult it is 
to give an adequate idea of the matters 
= diſcuſſed in the enſuing treatiſe by any 
. | oral inſiructions, however aſſiſted by 
tables, has therefore been induced to 
commit to the preſs the hints which he 
had collected for the uſe of his academi- 
cal pupils, Being calculated for their 
information merely, the learned reader 
muſt not expect any thing new, nor the 
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curious any thing entertaining, on ſo 
dry a topic. Perſpicuity and preciſion 
are the only things endeavoured at : the 


ſubject is incapable of ornament, 
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ESCENT, or hereditary ſucceſſion, 
is the title whereby a man on the 
death of his anceſtor acquires his 
eſtate by right of repreſentation, as 


his heir at law. An heir therefore is he upon 
whom the law caſts the eſtate immediately on 
the death of the anceſtor: and an eſtate, fo 


deſcending to the heir, is in law called the 
inheritance, 


THE 
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TE doctrine of deſcents, or law of in- 
heritances in fee-ſimple, is a point of the 
higheſt importance, and is indeed the princi- 
pal civil object of the laws of England. All 
the rules relating to purchaſes, whereby the 
legal courſe of deſcents is broken and altered, 
perpetually refer to this ſettled law of inherit- 
ance, as a datum or firſt principle univerſally 
known, and upon which their ſubſequent li- 
mitations are to work. Thus a gift in tail, or 
to a man and the heirs of his body, is a li- 
mitation that cannot be perfectly underſtood 
without a previous knowlege of the law of 
deſcents in fee- ſimple. One may well per- 
ceive, that this is an eſtate confined in it's 
deſcent to ſuch heirs only of the donce, as have 
ſprung or ſhall ſpring from his body ; but who 
thoſe heirs are, whether all his children both 
male and female, or the male only, and 
(among the males) whether the eldeſt, young- 
eſt, or other ſon alone, or all the ſons together, 
ſhall be his heir; this is a point, that we muſt 
reſult back to the ſtanding law of deſcents in 
tee-ſimple to be informed of. 


Ix order therefore to treat a matter of this 
univerſal conſequence the more clearly, I ſhall 
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firſt endeavour to point out who is the legal 
heir, in all poſſible circumſtances that can 
occur, provided there is no ſpecial impediment 
to obſtruct his title; which will include the 
whole doctrine of the law of DESCENTS : and 
ſhall afterwards conſider the ſpecial impedi- 
ments that may divert or totally deſtroy the 
general courſe of inheritance ; which wall 
bring under our conſideration the doctrine of 
the law of ESCHEATS, as a kind of appendix 
to the former. 


Bur, as both of theſe doctrines depend 
not a little on the nature of kindred, and the 
ſeveral degrees of conſanguinity, it will be 
previouſly neceſſary to ſtate, as briefly as poſ- 
fible, the true notion of this kindred or al- 
liance in blood“. 


ConsANGUINITY, or kindred, is defined 
by the writers on theſe ſubjects, © vinculum 
« herſonarum ab eodem ſtipite deſcendentium, the 
connexion or relation of perſons deſcended 
from the ſame ſtock or common anceſtor. 
This conſanguinity is either lineal, or colla- 
teral. 


* For a fuller explanation of the doctrine of conſanguinity, and the conſe- 
quences reſulting from a right apprehenſion of its nature, ſee An eſſay on collateral 
conſanguinity, it's limits, extent, and duration, 8. Lond. 17 50. 
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LIN NAIL conſanguinity is that which ſub- 
ſiſts between perſons, of whom one is deſ- 
cended in a direct line from the other; as 
between John Stiles (the propgſitus in the 
table of conſanguinity) and his father, grand- 
father, great-grandfather, and ſo upwards in 
the direct aſcending line; or between John 
Stiles and his ſon, grandſon, great-grandſon, 
and ſo downwards in the direct deſcending 
line. Every generation, in this lineal direct 
conſanguinity, conſtitutes a different degree, 
reckoning either upwards or downwards: the 
father of John Stiles is related to him in the 
firſt degree, and fo likewiſe is his fon; his 
grandſire and grandſon in the ſecond ; his 
great-grandſire, and great-grandſon in the 
third. This 1s the only natural way of rec- 
koning the degrees in the direct line, and 
therefore univerſally obtains, as well in the 
civil®, and canon *, as in the common law *. 


THE doctrine of lineal conſanguinity is 
ſufficiently plain and obvious; but it is at 
the firſt view aſtoniſhing to conſider the num- 
ber of lineal anceſtors which every man has, 
within no very great number of degrees. He 


> FF. 38. 10. 10. © Decretal, I. 4, tit, 14. Co. Litt, 23. 5. 
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has two in the firſt aſcending degree, his 
parents; he has four in the ſecond, the pa- 
rents of his father and the parents of his 
mother; he has eight in the third, the parents 
of his two grandfathers and two grandmo- 
thers; and, by the ſame rule of progreſſion, 
he has an hundred and twenty eight in the 
ſeventh, a thouſand and twenty four in the 
tenth; and at the twentieth degree, or the 
diſtance of twenty generations, every man has 
above a million of anceſtors*®, as common 
arithmetic will demonſtrate. And as many 
anceſtors as a man has, ſo many different 
bloods is he. faid to contain in his veins “. 
This lineal conſanguinity, we may obſerve, 
falls ſtrictly within the definition of vinculum 
perſonarum ab%odem ſtrpite deſcendentium; ſince 
lineal relations are ſach as deſcend one from 
the other, and both of courſe from the ſame 
common anceſtor. 4 


COLLATERAL kindred anſwers to the 
ſame deſcription ; collateral relations agreeing 
with the lineal in this, that they deſcend from 
the ſame ſtock or anceſtor, but diftering in 
this, that they do not deſcend from each other. 
Collateral kinſmen are ſuch then as lineally 


* 1048576, f Co, Litt, 12. 3. 
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7 ſpring from one and the ſame anceſtor, who | 
1 * : 8 5 
; is the /:7ps, or root, the trunk, the /tipes, or 4 
, common ſtock, from whence theſe relations 4 


ſons, who have each a numerous iſſue; both | 
theſe iſſues are lincally deſcended from John | 
Stiles as their common anceſtor ; and they are 
collateral kinſmen to each other, becauſe they 
are all deſcended from this common anceſtor, | 
and all have a portion of his blood in their 
veins, which denominates them conſanguimess. 


| are branched out. As if John Stiles hath two | 
* 2 
| 


Wx muſt be careful to remember, that the 
; very being of collateral conſanguinity conſiſts 
; in this deſcent from one and the ſame com- 
mon anceſtor. Thus Titius and his brother 
: are related; why! becauſe both are derived 
from one father: Titius and his firſt couſin 
are related ; why ? becauſe both deſcend from 
i the ſame grandfather: and his ſecond couſin's 
claim to conſanguinity is this, that they both 
are derived from one and the ſame great- 
grandfather. In ſhort, as many anceſtors as 
a man has, ſo many common ſtocks he has, 
from which collateral kinſmen may be deri- 
ved. And as we are taught by holy writ, that 
there is one couple of anceſtors belonging to 
us all, from whom the whole race of man- 
kind is deſcended, the obvious and undeniable 
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conſequence 1s, that all men are in ſome de- 
gree related to each other. 


Tur method of computing theſe degrees in 
the canon law, which our law has adopted“, 
is as follows, We begin at the common an- 
ceſtor, and reckon downwards; and in what- 
loever degree the two perſons, or the moſt 
remote of them, is diſtant from the common 
anceſtor, that is the degree in which they are 
related to each other. As, in caſe of Titius 
and his brother, they are related in the firſt 
degree; for from the father to each of them 
is counted only one: Titius and his nephew 
are related in the ſecond degree; for the ne- 
phew is two degrees removed from the com- 
mon anceſtor, his own grandfather, the father 
of Titius. Or, (to give a more illuſtrious in- 
ſtance from our Engliſh annals) king Henry 
the ſeventh, who flew Richard the third in 
the battle of Boſworth, was related to that 
prince in the fifth degree. Let the propgſitus 
therefore in the table of conſanguinity repreſent 
king Richard the third, and the claſs marked 
A king Henry the ſeventh. Now their 
common ſtock or anceſtor was king Edward 
the third, the abavus in the ſame table : from 
him to Edmond duke of York, the proavus, 


t Decretal, 4.14.3 & g. b Co, Litt. 23. 6. 
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is one degree; to Richard earl of Cambridge, 
the au , two; to Richard duke of York, the 
pater, three; to king Richard the third, the 
propofitus, four: and from king Edward the 
third to John of Gant is one degree; to John 
carl of Somerſet, two; to John duke of So- 
merſet, three; to Margaret counteſs of Rich- 
mond, four; to king Henry the ſeventh, 
five. Which laſt mentioned prince, being 
the fartheſt removed from the common ſtock, 
gives the denomination to the degree of kin- 
dred in the canon and municipal law. Though 
according to the computation of the civilians, 
(who count upwards, from either of the per- 
ſons related, to the common ſtock, and then 
downwards again to the other; reckoning a 
degree for each perſon both aſcending and de- 


ſcending) theſe two princes were related in the 


ninth degree: for from king Richard the third 


to Richard duke of Vork is one degree; to 
Richard earl of Cambridge, two; to Edmond 
duke of Vork, three; to king Edward the 
third, the common anceſtor, four; to John 
of Gant, five; to John earl of Somerſet, ſix; 
to John duke of Somerſet, ſeven; to Marga- 
ret counteſs of Richmond, eight; to king 
Henry the ſeventh, nine *. 


i See the table of conſanguinity annexed, in which all the degrees of collate- 
ral kindred to the propoſitus are computed, ſo far as the tenth of the civilians and 
the ſeventh of the canoniſts incluſive ; the former being diſtinguiſhed by the nu- 
meral letters, the latter by the common ciphers, 1 E 
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THE nature and degrees of kindred heing 
thus in ſome meaſure explained, I ſhall next 
proceed to lay down a ſeries of rules, or cA- 
NONS OF INHERITANCE, according to which 
eſtates are tranſmitted from the anceſtor to the 
heir; together with an explanatory comment, 
remarking their original and progreſs, the rea- 
ſons upon which they are founded, and in 
ſome caſes their agreement with the laws of 
other nations. 


Tre firſt rule is, that 


I. 


Inheritances ſhall lineally deſcend to 
the iſſue of the perſon laſt actually 
ſeiſed, in infinitum ; but ſhall ne- 
ver lincally aſcend. 


To explain the more clearly both this and 
the ſubſequent rules, it muſt firſt be obſerved, 
that by law no inheritance can veſt, nor can 
any perſon be the actual complete heir of 
another, till the anceſtor is previouſly dead. 
Nemo eft haeres viventis. Before that time 
the perſon who is next in the line of ſucceſſion 
1s called an heir apparent, or heir preſumptive. 

Heirs 
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Heirs apparent are ſuch, whoſe right of inhe- 
ritance is indefeaſible, provided they outlive 
the anceſtor; as the eldeſt ſon or his iſſue, 
who muſt by the courſe of common law be 
heirs to the father whenever he happens to 
die. Heirs preſumptive are ſuch, who, if the 
anceſtor ſhould die immediately, would in the 
preſent circumſtances of things be his heirs ; 
but whole right of inheritance may be defeat- 
ed by the contingency of ſome nearer heir be- 
ing born: as a brother, or nephew, whoſe 
preſumptive ſucceſſion may be deſtroyed by the 
birth of a child ; or a daughter, whoſe preſent 
hopes may be hereafter cut off by the birth 
of a ſon. | 


L a w 


We muſt alſo remember, that no perſon 
can be properly ſuch an anceſtor, as that an 
inheritance in lands or- tenements can be de- 
rived from him, unleſs he hath had actual 
ſeiſin of ſuch lands, or what is equivalent 
thereto in incorporeal hereditaments ; and not 
he who hath had only a bare right or title to 
enter or be otherwiſe ſeiſed. And therefore 


all the caſes, which will be mentioned in the 
enſuing treatiſe, are upon the ſuppoſition that 
the deceaſed (whoſe inheritance 1s now claim- 
ed) was the laſt perſon actually ſeiſed thereof. 
For the law requires this notoriety of poſſeſ- 
ſion, 
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ſion, as evidence that the anceſtor had that 
property in himſelf, which is now to be tranſ- 
mitted to his heir. So that the ſeiſin of any 
perſon makes him the root or ſtock, from 
which all future inheritance by right of blood 
muſt be derived: which is very briefly ex- 
preſſed in this maxim, Serena facit ftipitem *. 


WHEN therefore a perſon dies ſo ſeiſed, 
the inheritance firſt goes to his ifſue : as if 
there be Geoffrey, John, and Matthew, grand- 
father, father, and fon; and John purchaſes 
land and dies; his ſon Matthew ſhall ſucceed 
him as heir, and not the grandfather Geoffrey, 
to whom the land ſhall never aſcend, but ſhall 
rather eſcheat to the lord. 


Tuls rule, ſo far as it is affirmative and 
relates to lineal deſcents, is almoſt univerſally 
adopted by all nations; and it ſeems founded 
on a principle of natural reaſon, that the poſ- 
ſeſſions of the parents ſhould go, upon their 
deceaſe, in the firſt place to their children, 
as thoſe to whom they have given being, and 
for whom they are therefore bound to pro- 
vide. But the negative branch, or total exclu- 
ſion of parents and all lineal anceſtors from 
ſucceeding to the inheritance of their offspring, 


* Flr, J. 6. c. 2. 4.2. | Litt, §. 3. 
* 
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is peculiar to our own laws, and ſuch as have 
been deduced from the ſame original. For, 
by the Jewiſh law, on failure of ifſue the fa- 
ther ſucceeded to the ſon, in excluſion of bre- 
thren, unleſs one of them married the widow 
and raiſed up ſeed to his brother“. And, by 
the laws of Rome, in the firſt place the chil- 
dren or lineal deſcendants were preterred ; 
and, on failure of theſe, the father and mo- 
ther or lineal aſcendants ſucceeded together 
with the brethren and fiſters *; though by the 
law of the twelve tables the mother was ori- 
ginally, on account of her ſex, excluded *. 
Hence this rule of our laws has been cenſured 
and declaimed againſt, as abſurd and deroga- 
ting from the maxims of equity and natural 
Juſtice *. Yet that there is nothing unjuſt or 
ablurd in it, but that on the contrary it is 
founded upon very good reaſon, may appear 
from conſidering as well the rule itſelf, as the 
occaſion of introducing it into our laws. 


Wr are to reflect, in the firſt place, that 
all rules of ſucceſſion to eſtates are creatures of 
the civil polity, and juris poſitive; merely. The 
right of property, which is gained by occu- 


m Selden, de Succeſſ, Ebracor. c. 12. 
® N. 3. 3. 1. 
Gov. part 1. H. go, 


n Ff. 38. 15. 1. Nov. 118, 127. 
P Craig de Jur. feud, 1,2, t. 13. F. 15. Locke on 
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pancy, extends naturally no farther than the 
life of the preſent poſſeſſor; after which the 
land by the law of nature would again become 
common, and liable to be ſeiſed by the next 
occupant : but ſociety, to prevent the miſ- 
chiefs that might enſue from a doctrine ſo 
productive of contention, has eſtabliſhed con- 
veyances, wills, and ſucceſſions; whereby the 
property originally gained by poſſeſſion is con- 
tinued, and tranſmitted from one man to an- 
other, according to the rules which each 
ſtate has reſpectively thought proper to pre- 
ſcribe. There is certainly therefore no injuſ- 
tice done to individuals, whatever be the path 
of deſcent marked out by the municipal law. 
Nor is the admiſſion of parents to the inherit- 
ance of their children at all dictated by natural 
reaſon, as the admiſſion of children moſt cer- 
tainly is to that of their parents, where any 
ſucceſſion is permitted: for, as the progenitors 
received not their being from their offspring, 
they have therefore no reaſon to expect from that 
quarter the means of ſupport and ſubſiſtence. 


Ir may farther be alleged in defence of 
this excluſion, that thoſe who introduced and 
gave a ſanction to this law were themſelves 
fathers; and, conſidering them as ſuch, this 


eſtabliſhment conveys to us a very high idea 
B of 


18 The 
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of their magnanimity, honour, and parental 
affection d. Of their magnanimity : becauſe a 
gift of lands from the parents to the children 
is ſo much the more generous and conveyed 
with the better grace, the farther the diſtance 
is, at which they have placed the poſſibility 
of a reſumption, or of the inheritance's re- 
turning to themſelves. Of their honour : 
"which was too delicate to admit their chil- 
dren upon ſuch a footing of equality, as that 
they might be mutually heirs to each other ; 
or even to entruſt themſelves with the main- 
tenance and care of that offspring, by whoſe 


death they might poſſibly be gainers. Of their 


1-4 W 


parental affection: in that they regarded the 


loſs of their children as the greateſt misfor- 
tune that could poſſibly befall them, for which 
no eftate could be a recompenſe : they would 
not therefore anticipate their affliftion, by 
ſuppoſing a thing ſo contrary to nature as that 
the parent ſhould outlive the child; nor make 
proviſions in their own favour in conſequence 
of ſo melancholy a contingency, which even 
thoſe laws that allow the aſcent of inheritances 
have denominated triſtis et luctucſa ſucceſſio *. 
Theſe reaſons, drawn from the conſideration 
of the rule itſelf, ſeem to be more ſatisfactory 


2 Robinſon's Law of Inheritances, 24 edit, pag. 51, &c, 
* In}t, CO 3 2. C. 6. 25. 9, 


than 
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than that quaint one of Bractonꝰ, adopted by 
ir Edward Coke *, which regulates the deſcent 
of lands according to the laws of gravitation. 


Ir we next conſider the time and occaſion 
of introducing this rule into our law, we ſhall 
find it to have been grounded upon very ſub- 
ſtantial reaſons. I think there is no doubt to 
be made, but that it was introduced at the 
ſame time with, and in conſequence of, the 
feodal tenures. For it was an expreſs rule of 
the feodal law ©, that ſuccęſſionis feud: talis eff 
natura, quod aſcendentes non ſuccedunt ; and 
therefore the ſame maxim obtains alſo in the 
French law to this day“. Our Henry the firſt 
indeed, among other reſtorations of the old 
Saxon laws, reſtored the right of ſucceſſion in 
the aſcending line * : but this ſoon fell again 
into diſuſe ; for ſo early as Glanvil's time, who 
wrote under Henry the ſecond, we find it laid 
down as eſtabliſhed law ?, that haereditas nun- 
quam aſcendit ; which has remained an inva- 
riable maxim ever ſince. Theſe circumſtances 
evidently ſhew this rule to be of feodal ori- 
ginal; and, taken in that light, there are 


J. 2. c. 29. Deſcendit-itaque jus, quaſi ponderoſum quid, cadens deorſum retta li- 
nea, & nunguam reaſcendit. t x Inſt, 11. u 2 Feud, 50. 
w Domat, p. 2. JI. 2. t. 2. Monteſqu. Eſp. L. I. 31. c. 33. * LL, Hen. J. 


c. 70. 7. e, Be 
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ſome arguments in it's favour, beſides thoſe 
which are drawn from the reaſon of the thing. 
For if the feud, of which the ſon died ſeiſed, 
was really feudum antiquum, or one deſcended 
to him from his anceſtors, the father could 
not poſſibly ſucceed to it, becauſe it muſt have 
paſſed him in the courſe of deſcent, before it 
could come to the fon ; unleſs it were feudum 
maternum, or one deſcended from his mother, 
and then for other reaſons (which will appear 
hereafter) the father could in no wiſe inherit 
it. And if it were feudum novum, or one newly 
acquired. by the ſon, then only the deſcen- 
dants from the body of the feudatory himſelf 
could ſucceed, by the known maxim of the 
early feodal conſtitutions* ; which was found- 
ed as well upon the perſonal merit of the va- 


fal, which might be tranſmitted to his chil- 


dren but could not aſcend to his progenitors, 
as alſo upon this conſideration of military po- 


icy, that the decrepit grandfire of a vigorous 
vaſal would be but indifferently qualified to 


ſucceed him in his feodal ſervices. Nay, even 
if this feudum novum were held by the ſon ut 


Feudum antiquum, or with all the qualities an- 


nexed of a feud deſcended from his anceſtors, 
fuch fend muſt in in all reſpects have de- 
ſcended as if it had been really an antient 


2 1 Feud, 20, 


feud ; 
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feud ; and therefore. could not go to the fa- 
ther, becauſe, if it had been an antient feud, 
the father muſt have been dead before it could 
have come to the fon. Thus whether the 
feud was ſtrictly novum, or ſtrictly antiguum, 
or whether it was novum held ut antiguum, in 
none of theſe caſes the father could poſſibly 
ſucceed. 


A SECOND general rule or canon is, that, 


IL. 
The male iflue ſhall be admitted be- 


fore the female. 


Tuus ſons ſhall be admitted before daugh- 
ters; or, as our male lawgivers have ſome- 
what uncomplaiſantly expreſſed it, the wor- 
thieſt of blood ſhall be preferred *. As if John 
Stiles hath two ſons, Matthew and Gilbert, 
and two daughters Margaret and Charlotte, 
and dies; firſt Matthew, and (in cafe of his 
death without iſſue) then Gilbert, ſhall be ad- 
mitted to the ſucceſſion in preference to both 


the daughters. 


TH1s preference of males to females is en- 
tirely agreeable to the law of ſucceſſion among 


Hal. H. C. L. 235. 
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the Jews *, and alſo among the ſtates of 
Greece, or at leaſt among the Athenians *; 
but was totally unknown to the laws of Rome“, 
(ſuch of them, I mean, as are preſent extant) 
wherein brethren and ſiſters were allowed to 
ſucceed to equal portions of the inheritance. 
I ſhall not here enter into the comparative 
merit of the Roman and the other conſtitu- 
tions in this particular, nor examine into the 
greater dignity of blood in the male or female 
ſex; but ſhall only obſerve, that our preſent 
preference of males to females ſeems to have 
ariſen entirely from the feodal law. For 


though our Britiſh anceſtors, the Welſh, ap- 


pear to have given a preference to males *, 
yet our ſubſequent Daniſh predeceſſors ſeem 
to have made no diſtinction of ſexes, but to 
have admitted all the children at once to the 
inheritance . But the feodal law of the Saxons 
on the continent (which was probably brought 
over hither, and firſt altered by the law of 
king Canute) gives an evident preference of 
the male to the female ſex. ** Pater aut ma- 
*« ter, deſuncti, filio non filiae haereditatem re- 
3 Qui defunctus non filtos ſed 


* flias reliquerit, ad eas omnts haereditas per- 


Numb. c. 27. e Petit, LL, Attic, I. 6. t. 6. « Ini. 3. 1. 6. 
Stat. Wall, 12 Edu. I. f LL, Canut. c. 68. 
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« tjneat *.” It is pofſible therefore that this 
preference might be a branch of that imperfect 
ſyſtem of feuds, which obtained here before 
the conqueſt ; eſpecially as it ſubſiſts among 
the cuſtoms of gavelkind, and as, in the 
charter or laws of king Henry the firſt, it is 
nat (like many Norman innovations) given 
up, but rather enforced *. The true reaſon of 
preferring the males muſt be deduced from 
feodal principles: for, by the genuine and 
original policy of that conſtitution, no female 
could ever ſucceed to a proper feud ', inaſ- 
much as they were incapable of performing 
thoſe military ſervices, for the ſake of which 
that ſyſtem was eſtabliſhed. But our law does 
not extend to a total excluſion of females, as 
the Salic law, and others, where feuds were 
moſt ſtrictly retained ; it only poſtpones them 
to males; for, though daughters are exclu- 
ded by ſons, yet they ſucceed before any 
collateral relations : our law, like that of the 
Saxon feudiſts before-mentioned, thus ſteer- 
ing a middle courſe, between the abſolute re- 
jection of females, and the putting them on a 
footing with males. 


8 Tit. 7. f. 1, & 4. d c, 70. i 1 Feud, 8. 
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A THIRD rule, or canon of deſcent, 1s 
this; that 


III. 


Where there are two or more males 
in equal degree, the eldeſt only 


ſhall inherit; but the females all 
together. 


= 
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As if a man hath two ſons, Matthew and 
Gilbert, and two daughters, Margaret and 
Charlotte, and dies; Matthew his eldeſt ſon 
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| ſhall alone ſucceed to his eſtate, in excluſion I 
of Gilbert the ſecond fon and both the daugh- | 
| ters: but, if both the ſons die without iſſue : 
Lt before the father, the daughters Margaret and | | 
h nariotte ſhall both inherit the eſtate as co- ; 
ö parceners *, YN 
| 3 
ll Tn1s right of primogeniture in males ſeems | ; 
antiently to have only obtained among the i 
| 


Jews, in whoſe conſtitution the eldeſt ſon had 
a double portion of the inheritance *'; in the 
ſame manner as with us, by the laws of king 


Henry the firſt o, the eldeſt ſon had the capi- 


s Litt, F. 5. Hale, H. C. L. 238, Selden, de Succ. Ebr. c. 5, 


, 7 


tal 


1 
- 
1. 5 
6 
a... YT 
D 
3 
1 
5 a 
* . 
1 0 
k +21 
5 Ll 
S 3 
k W 
* 
2 
; 
. — 
78 
{iN 
I 2 
F * 


F 


of DEsCnNrT 3s. 25 
tal fee or principal feud of his father's poſſeſ- 


fions, and no other pre-eminence; and as the 
eldeſt daughter had afterwards the principal 
manſion, when the eſtate deſcended in copar- 
cenary *. The Greeks, the Romans, the Bri- 
tons, the Saxons, and even originally the feu- 
diſts, divided the lands equally ; ſome among 
all the children at large, ſome among the males 
only. This 1s certainly the moſt obvious and 
natural way ; and has the appearance, at leaſt 
in the opinion of younger brothers, of the 
greateſt impartiality and juſtice. But when 
the emperors began to create honorary feuds, 
or titles of nobility, it was found neceſſary 
{in order to preſerve their dignity ) to make 
them impartible *, or (as they ſtiled them) 


fenda individua, and in conſequence deſcendi- 


ble to the eldeſt ſon alone. This example 
was farther enforced by the inconveniences 
that attended the ſplitting of eſtates ; namely, 
the diviſion of the nulitary ſervices, the mul- 
titude of infant tenants incapable of perform- 
ing any duty, the conſequential weakening of 
the ſtrength of the kingdom, and the indu- 
cing younger ſons to take up with the buſi- 
neſs and idleneſs of a country life, inſtead of 
being ſerviceable to themſelves and the public, 
by engaging in mercantile, in military, in ci- 


n Glanvil, J. 7. c. 3. 0 2 Find, 55, 1 
VII, 
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vil, or in eccleſiaſtical employments . Theſe 
reaſons occaſioned an almoſt total change in the 
method of feodal inheritances abroad; ſo that 
the eldeſt male began univerſally to ſucceed 
to the whole of the lands in all military te- 
nures: and in this condition the feodal con- 


ſtitution was eſtabliſhed in England by Wil- 
liam the conqueror. 


YET we find, that ſocage eſtates frequently 
deſcended to all the ſons equally, fo lately as 
when Glanvil* wrote, in the reign of Henry 
the ſecond; and it is-mentioned in the mirror * 
as a part of our antient conſtitution, that 
knights' fees ſhould deſcend to the eldeſt fon, 
and ſocage fees ſhould be partible among the 
male children. However in Henry the third's 
time we find by Bracton that ſocage lands, 
in imitation of lands in chivalry, had almoſt 
entirely fallen into the right of ſucceſſion by 
primogeniture, as the law now ſtands : except 
in Kent, where they gloried in the preſerva- 
tion of their antient gavelkind tenure, of which 
a principal branch was the joint inheritance 
of all the ſons*; and except in ſome particular 
manors and townſhips, where their local cuſ- 


Hale. H. C. L.221, 1 1.7. c. 3. rc. 1. F. 3. 
1 2. c. 30, 31. t Somner, Gavelk. 7. 
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toms continued the deſcent, ſometimes to all, 
ſometimes to the youngeſt ſon only, or in 
other unuſual methods of ſucceſſion. 


As to the females, they are ſtill left as they 
were by the antient law: for they were all e- 
qually incapable of performing any perſonal 
ſervice; and therefore, one main reaſon of 
preferring the eldeſt ceaſing, ſuch preference 
would have been injurious to the reſt: and 
the other principal purpoſe, the prevention of 
the too minute ſubdiviſion of eſtates, was left 
to be conſidered and provided for by the lords, 
who had the diſpoſal of theſe female heireſſes 
in marriage. However, the ſucceſſion by primo- 
geniture, even among females, took place as to 
the inheritance of the crown“; wherein the ne- 
ceſſity of a ſole and determinate ſucceſſion is as 
great in the one ſex as the other. And the 
right of ſole ſucceſſion, though not of primo- 
geniture, was alſo eſtabliſhed with reſpe& to 
female dignities and titles of honour. For if a 
man holds an earldom to him and the heirs of 
his body, and dies, leaving only daughters; the 
eldeſt ſhall not of courſe be counteſs, but the 
dignity 1s in ſuſpenſe or abeyance till the king 
ſhall declare his pleaſure ; for he, being the 
fountain of honour, may confer it on which 
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of them he pleaſes". In which diſpoſition is 


preſerved a ſtrong trace of the antient law of 
feuds, before their deſcent by primogeniture 
even among the males was eſtabliſhed ; name- 
ly, that the lord might beſtow them on which 
of the ſons he thought proper: —— “ pro- 
&« oreſſum eft, ut ad filios deveniret, in quem 
te ſcilicet dominus hoc vellet beneficium confir- 
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e. 


A FoURTH rule, or canon of deſcents, 1s 
this ; that 


IV. 


The lineal deſcendants, in infinitum, 
of any perſon deceaſed ſhall re- 
preſent their anceſtor ; that 1s, 
{ſhall ſtand in the ſame place as 
the perſon himſelf would have 
done, had he been living. 


Tus the child, grandchild, or great- 
grandchild (either male or female) of the eld- 
eſt fon ſucceeds before the younger ſon, and 
lo in mfinitum”., And theſe repreſentatives 
ſhall take neither more nor leſs, but juſt ſo much 
as their principals would have done. As it 
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there be two fiſters, Margaret and Charlotte; 
and Margaret dies, leaving fix daughters ; 
and then John Stiles the father of the two 
ſiſters dies, without other iſſue: theſe fix 
daughters ſhall take among them exactly the 
ſame as their mother Margaret would have 
done, had ſhe been living ; that is, a moiety 
of the lands of John Stiles in coparcenary : 
ſo that, upon partition made, if the land 
be divided into twelve parts, thereof Charlotte 
the ſurviving ſiſter ſhall have ſix, and her ſix 
neices, the daughters of Margaret, one apiece. 


Tus taking by repreſentation is called a ſuo- 
ceſſion in /{irpes, according to the roots; ſince 
all the branches inherit the ſame ſhare that their 
root, whom they repreſent, would have done. 
And in this manner alſo was the Jewiſh ſuc- 
ceſſion directed *; but the Roman ſomewhat 
differed from it. They allowed the right of 
repreſentation, but diſtinguiſhed and refined 
upon that right. If any perſons of equal de- 
gree with the perſons repreſented were. ſtill 
ſubſiſting, then the inheritance ſtill deſcended 
in flirpes : as if one of three daughters died, 
leaving ten children, and then the father died; 
the two ſurviving daughters had each one 


third of his effects, and the ten grandchildren 


s Sclden ce ſucc. Ebr. c. 1. 
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had the remaining third divided between them, 
as repreſentatives of their mother deceaſed. 
But if all the perſons, related to the deceaſed 
in the firſt degree, were dead leaving iſſue, 
then their repreſentatives in equal degree be- 
came themſelves principals, and ſhared the 
inheritance per capita, that is, ſhare and ſhare 
alike ; they being themſelves now the next in 
degree to the anceſtor, in their own right, 
and not by right of repreſentation. As if 
there be three ſiſters, the only children of 
Titius, and they all die in the life time of 
Titius, one ſiſter leaving three daughters, an- 
other two, and the third one only ; the grand- 
father's inheritance by the Roman law was 
divided into fix parts, and one given to each 
of theſe fix grandchildren * : whereas the law 
of England in this caſe would ſtill divide it 
only into three parts, and diſtribute it per 


ftirpes, thus; one third to the three children 


who repreſent one ſiſter, another third to the 
two who repreſent the ſecond, and the re- 
maining third to the one child who is the ſole 
repreſentative of her mother. 


Tuls mode of repreſentation is a neceſſary 
conſequence of the double preference given by 
our law, firſt to the male iſſue, and next to 


* Aa, 118. 
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the firſtborn among the males, to both which 
the Roman law 1s a ſtranger. For if all the 
deſcendants of three daughters were in Eng- 
land to claim per capita, in their own rights 
as next of kin to the grandfather, without 
any reſpect to the ſtocks from whence they 
ſprung, and thoſe deſcendants were partly 
male and partly female ; then the eldeſt male 
among them would exclude not only his own 
brethren and ſiſters, but all the iſſue of the 
other two daughters; or elſe the law in this 
inſtance muſt be inconſiſtent with itſelf, and 
depart from the preference which it conſtantly 
gives to the males, and the firſtborn, among 
perſons in equal degree. Whereas, by dividing 
the inheritance according to the roots or /:rpes, 
the rule of deſcent is kept uniform and ſtea- 
dy: the iſſue of the eldeſt ſon excludes all 
other pretenders, as the ſon himſelf (if living) 
would have done; but the iſſue of two daugh- 
ters divide the inheritance between them, pro- 
vided their mothers (if living) would have done 
the ſame: and among theſe ſeveral iſſues, or 
repreſentatives of the reſpective roots, the 
ſame preference to males and the ſame right 
of primogeniture obtain, as would have ob- 
tained at the firſt among the roots themſelves, 
the ſons or daughters of the deceaſed. As if 
a man hath two ſons, A and B, and A dies 

leaving 
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leaving two ſons, and then the grandfather 
dies; now the eldeſt fon of A ſhall ſucceed 
to the whole of his grandfather's eſtate : and 
if A had left only two daughters, they ſhould 
have ſucceeded alſo to equal moieties of the 
whole, in excluſion of B and his iſſue. But if 
a man hath only thrce daughters, C, D, and 
E; and C dies leaving two ſons, D leaving 
two daughters, and E leaving a ſon and daugh- 
ter: here, when the grandfather dies, the 
eldeſt fon of C ſhall ſucceed to one third, in 
excluſion of the younger ; the two daughters 
of D to another third in partnerſhip; and the 
fon of E to the remaining third, in excluſion 
of his ſiſter. And the ſame right of repre- 
ſentation, guided and reſtrained by the ſame 
rules of deſcent, prevails downwards 77 fi- 
nitum. 


YET this right does not appear to have 
been thoroughly eſtabliſhed in the time of 
Henry the fecond, when Glanvil wrote ; and 
therefore, in the title to the crown eſpecially, 
we find frequent conteſts hetween the younger 
(but ſurviving) brother, and his nephew (be- 
ing the ſon and repreſentative of the elder de- 
ceaſed) in regard to the inheritance of their 
common anceſtor: for the uncle is certainly 


nearer of kin to the common ſtock, by one 
degree, 
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degree, than the nephew; though the ne- 
phew, by repreſenting his father, has in him 
the right of primogeniture. The uncle alſo 
was uſually better able to perform the ſervi- 
ces of the fief; and beſides had frequently ſu- 
perior intereſt and ſtrength, to back his pre- 
tenſions and cruſh the right of his nephew. 
Yet Glanvil, in this caſe *, ſeems to declare 
for the right of the nephew by repreſenta- 
tion ; provided the eldeſt fon had not received 
a proviſion in lands from his father, (or as the 
civil law would call it) had not been foris- 
familiated, in his lifetime. King John, how- 
ever, who kept his nephew Arthur from the 
throne, by diſputing this right of repreſenta- 
tion, did all in his power to aboliſh it through- 
out the realm ©: but in the time of his ſon, 
king Henry the third, we find the rule indiſ- 
putably ſettled in the manner we have here 
laid it down“, and fo it has continued ever 
ſince. And thus much for lineal deſcents. 


A FIFTH rule 1s, that, 
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|" 
On failure of lineal deſcendants, or 


iſſue, of the perſon laſt ſeiſed, 
the inheritance ſhall deſcend to 
the blood of the firſt purchaſor; 
ſubject to the three preceding 
rules. 


Tnvs if Geoffrey Stiles purchaſes land, 
and it deſcends to John Stiles his ſon, and 
John dies ſeiſed thereof without iſſue ; who- 
ever ſucceeds to this inheritance muſt be of 
the blood of Geoffrey the firſt purchaſor of 
this family *. The firſt purchaſor, perquiſitor, 
is he who firſt acquired the eſtate to his fa- 
mily, whether the ſame was transferred to 
him by ſale, or by gift, or by any other me- 
thod, except only that of deſcent. The feu- 
diſts frequently ſtile him congui/itor or con- 
guaeſtor ; which, by the way, was the appel- 
lation aſſumed by William the Norman, to 
ſignify that he was the firſt of his family who 
acquired the crown of England, and from 
whom therefore all future claims by deſcent 
muſt be derived; though now from our diſ- 
uſe of the feodal ſenſe of the word, together 


Co. Litt, 12, 
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with the reflexion on his forcible method of 
acquiſition, we are apt to annex the idea of 
victory to this name of conguaeſtor or con- 
queror. 


THis is a rule almoſt peculiar to our own 
laws, and thoſe of a ſimilar original. For it 
was entirely unknown among the Jews, 
Greeks, and Romans: none of whoſe laws 
looked any farther than the perſon himſelf 
who died ſeiſed of the eſtate ; but aſſigned 
him an heir, without confidering by what 
title he gained it, or from what anceſtor he 
derived it. But the law of Normandy * agrees 
with our law in this reſpect: nor indeed is 
that agreement to be wondered at, ſince the 
law of deſcents in both is of feodal original ; 
and this rule or canon cannot otherwiſe be 
accounted for than by recurring to feodal 
principles. 


WHEN feuds firſt began to be hereditary, 
it was made a neceſſary qualification of the 
heir who would ſucceed to a feud, that he 
ſhould be of the blood of, that is lineally deſ- 
cended from, the firſt feudatory or purchaſor. 
In conſequence whereof, if a vaſal died poſſeſſ- 

ed of a feud of his own acquiring, or feudumn 
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novum, it could not deſcend to any but his own 
offspring; no, not even to his brother, becauſe 
he was not deſcended, nor derived his blood, 
from the firſt acquirer. But if it was feudum 
antiquum, that is, one deſcended to the vaſal 
from his anceſtors, then his brother, or ſuch 
other collateral relation as was deſcended and 
derived his blood from the firſt feudatory, 
might ſucceed to ſuch inheritance. To this 
purpoſe ſpeaks the following rule; © Frater 
« fratri fine legitimo haerede defuntt9, in beneficto 
* quod eorum patris fuit, ſuccedat : fin autem 
ce unus e fratrivus a domino feudum acceperit, eo 
ce defuntto fine legitimo haerede, frater ejus in feu- 
te dum non ſuccedit*.” The true feodal reaſon for 
which rule was this; that what was given to 
a man, for his perſonal ſervice and perſonal 
merit, ought not to deſcend to any but the 
heirs of his perſon. And therefore, as in 
eſtates-tail, (which a proper feud very much 
reſembled) ſo in the feodal donation, ©* Nomen 
te haeredts, in prima inveſtitura expreſſum, tan- 
« tum ad deſcendentes ex corpore primi vaſalli 
« extenditur ; et non ad collaterales, ni ex 
© corpore primi vaſalli five ſtipitis deſcendant” :" 
the will of the donor, or original lord, 
(when feuds were turned from life eſtates 
into inheritances) not being to make them 


© 1Feud.1, f. 2. h Crag. J. 1. 7.9. F. 36. 
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abſolutely hereditary, like the Roman allodium, 
but hereditary only /46 modo; not hereditary 
to the collateral relations, or lineal anceſtors, 
or husband, or wife of the feudatory, but to 
the iſſue deſcended from his body only. 


How RVRR, in proceſs of time, when the 
feodal rigour was in part abated, a method 
was invented to let in the collateral relations 
of the grantee to the inheritance, by granting 
him a feudum novum to hold ut feudum anti- 
guum; that is, with all the qualities annexed 
of a feud derived from his anceſtors ; and then 
the collateral relations were admitted to ſuc- 
ceed even in infinitum, becauſe they might 
have been of the blood of, that is deſcended 
from, the firſt imaginary purchaſor. For ſince 
it 1s not aſcertained in ſuch general grants, 
whether this feud ſhall be held ut feudum 
paternum, or feudum avitum, but ut feudum 
antiquum merely, as a feud of indefinite anti- 
quity ; that is, ſince it is not aſcertained from 
which of the anceſtors of the grantee this feud 
ſhall be ſuppoſed to have deſcended ; the law 
will not aſcertain it, but will ſuppoſe any of - 
his anceſtors, pro re nata, to have been the 
firſt purchaſor: and therefore it admits any of 
his collateral kindred (who have the other ne- 
ceſſary requiſites) to the inheritance, becauſe 


every 
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every collateral kinſman muſt be deſcended 
from ſome one of his lineal anceſtors. 


Or this nature are all the grants of fee- 
ſimple eſtates of this kingdom ; for there 1s 
now in the law of England no ſuch thing as 
a grant of a feudum novum, to be held ut no- 
vum; unleis in the caſe of a fee-tail, and 
there we ſce that this rule is ſtrictly obſerved, 
and none but the lineal deſcendants of the firſt 
donee (or purchaſor) are admitted : but every 
grant of lands in fee-ſimple is with us a feu- 
dum novum to be held ut antiquum, as a feud 
whoſe antiquity is indefinite; and therefore 
the collateral kindred of the grantee, or deſ- 
cendants from any of his lineal anceſtors, by 
whom the lands might have poſſibly been 
purchaſed, are capable of being called to the 


inheritance, 


Yer, when an eſtate hath really deſcended 
in a courſe of inheritance to the perſon laſt 
ſeiſed, the ſtrict rule of the feodal law is ſtill 
obſerved ; and none are admitted, but the 
heirs of thoſe through whom the inheritance 
hath paſſed : for all others have demonſtrably 
none of the blood of the firſt purchaſor in 
them, and therefore ſhall never ſucceed. As, 
if lands come to John Stiles by deſcent from 

his 
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his mother Lucy Baker, no relation of his fa- 
ther (as ſuch) ſhall ever be his heir of theſe 
lands; and, vice verſa, if they deſcended from 
his father Geoffrey Stiles, no relation of his 
mother (as ſuch) ſhall ever be admitted there- 
to: for his father's kindred have none of his 
mother's blood, nor have his mother's relations 
any ſhare of his father's blood. And fo, it 
the eſtate deſcended from his father's father, 
George Stiles; the relations of his father's 
mother, Cecilia Kempe, ſhall for the 1ame 
reaſon never be admitted, but only thoſe of 
his father's father. This is alſo the rule of 
the French law ', which is derived from the 
ſame feodal fountain. 


HERE we may obſerve, that, ſo far as the 
feud is really antiguum, the law traces it back, 
and will not ſuffer any to inherit but the blood 
of thoſe anceſtors, from whom the feud was 
conveyed to the late proprietor. But when, 
through length of time, it can trace it no 
farther; as if it be not known whether his 
grandfather, George Stiles, inherited it from 
his father Walter Stiles, or his mother Chriſ- 
tian Smith; or if it appear that his grand- 
father was the firſt grantee, and ſo took it 
(by the general law) as a feud of indefinite 


i Dormat, part, 2. pr. : 
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antiquity ; in eilher of theſe caſes the law ad- 
mits the deſcendants of any anceſtor of George 
Stiles, either paternal or maternal, to be in 
their due order the heirs to John Stiles of this 
eſtate: becauſe in the firſt caſe it is really un- 
certain, and in the ſecond caſe it is ſuppoſed 
to be uncertain, whether the grandfather de- 
rived his title from the part of his father or 
his mother. 


THis then is the great and general prin- 
ciple, upon which the law of collateral inhe- 
ritances depends; that, upon failure of iſſue 
in the laſt proprietor, the eſtate ſhall deſcend 
to the blood of the firſt purchaſor; or, that 
it ſhall reſult back to the heirs of the body of 
that anceſtor, from whom it either really has, 
or is ſuppoſed by fiction of law to have, ori- 
ginally deſcended : according to the rule laid 
down in the Yearbook*, Fitzherbert ', Brook *, 
and Hale"; „ that he who would have been 
heir to the father of the deceaſed” (and, of 
courſe, to the mother, or any other purchaſing 
anceſtor) «* ſhall alſo be heir to the fon.” 


THE remaining rules are only rules of evi- 
dence, calculated to inveſtigate who that pur- 


M. 12 Edro. I. 14. Sr. t. Diſcent, 2. w Abr, t. Diſcent. 38. 
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chaſing anceſtor was; which, in feudis vere 
antiquis, has in proceſs of time been forgot- 
ten, and is ſuppoſed fo tc be in feuds that are 
held ut antiguis. A ſixth rule or canon then 
1s, that 


VI. 
The collateral heir of the perſon laſt 


ſeiſed muſt be his next collateral 
kinſman, of the whole blood. 


FiRsT, he muſt be his next collateral kinſ- 
man, either perſonally or ure repraeſentationts; 
which proximity is reckoned according to the 
degrees of conſanguinity before-mentioned. 
Therefore, the brother being in the firſt de- 
gree, he and his deſcendants ſhall exclude the 
uncle and his iſſue, who is only in the ſecond, 
And herein conſiſts the true reaſon of the dif- 
ferent methods of computing the degrees of 
conſanguinity, in the civil law on the one 
hand, and in the canon and common laws on 
the other. The civil law regards conſangui- 
nity principally with reſpect to ſucceſſions, and 
therein very naturally conſiders only the per- 
ſon deceaſed, to whom the relation is claimed: 
it therefore counts the degrees of kindred ac- 
cording to the number of perſons through 

whom 
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whom the claim muſt be derived from him; and 
makes not only his great-nephew but alſo his 
firſt-couſin to be both related to him in the 
fourth degree; becauſe there are three perſons 
between him and each of them. The canon 
law regards conſanguinity principally with a 
view to prevent inceſtuous marriages, between 
thoſe who have a large portion of the ſame 
blood running in their reſpective veins; and 
therefore looks up to the author of that blood, 
or the common anceſtor, reckoning the de- 
grees from him: ſo that the great-nephew is 
related in the third canonical degree to the 
perſon propoſed, and the firſt-couſin in the 
ſecond; the former being diſtant three de- 
grees from the common anceſtor, and there- 
fore deriving only one fourth of his blood from 


the ſame fountain with the propo/izus ; the lat- 
ter, and alſo the propofitus, being each of 
them diſtant only two degrees from the com- 
mon anceſtor, and therefore having one halt 
of each of their bloods the ſame. The com- 
mon law regards conſanguinity principally with 
reſpect to deſcents; and, having therein the 
ſame object in view as the civil, it may ſeem 
as if it ought to proceed according to the civil 
computation. But as it alſo reſpects the pur- 
chaſing anceſtor, from whom the eſtate was 
derived, it therein reſembles the canon law, 
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and therefore counts it's degrees in the ſame 
manner. Indeed the deſignation of perſon (in 
ſeeking for the next of kin) will come to ex- 
actly the ſame end (though the degrees will 
be differently numbered) whichever method 
of computation we ſuppoſe the law of England 
to uſe ; ſince the right of repreſentation (of 
the father by the ſon, &c) is allowed to pre- 
vail in infinitum. This allowance was abſolute- 
ly neceſſary, elſe there would have frequently 
been many claimants in exactly the ſame de- 
gree of kindred, as (for inſtance) uncles and 
nephews of the deceaſed ; which multiplicity, 
tho' no inconvenience in the Roman law of 
partible inheritances, yet would have been 
productive of endleſs confuſion where the right 
of ſole ſucceſſion, as with us, is eſtabliſhed. 
The iſſue or deſcendants therefore of John 
Stiles's brother are all of them in the firſt de- 
gree of kindred with reſpe& to inheritances, 
as their father, when living, was; thoſe of 
his uncle in the ſecond ; and fo on; and are 
called to the ſucceſſion in right of ſuch their 
repreſentative proximity. 


Tur right of repreſentation being thus eſ- 
tabliſhed, the former part of the preſent rule 
amounts to this; that, on failure of iſſue 


of the perſon laſt ſeiſed, the inheritance ſhall 
deſcend 
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deſcend to the iflue of his next immediate 
anceſtor. Thus it John Stiles dies without 
iſſue, his eſtate ſhall deſcend to Francis his 
brother, who is lineally deſcended from Geof- 
frey Stiles his next immediate anceſtor, or 
father. On failure of brethren, or ſiſters, and 
their iſſue, it ſhall deſcend to the uncle of 
John Stiles, the lineal deſcendant of his grand- 
father George, and ſo on in inſinitum. Very 
ſimilar to which was the law of inheritance 
among the antient Germans, our progenitors : 
% Haeredes ſucceſſoreſque ſui curgue liberi, & 
% nullum teſtamentum : ſi liberi non ſunt, proxt- 
*« mus gradus in poſſeſſione, fratres, patrut, 
& aVuUnculi *.” 


Now here it muſt be obſerved that the lineal 
anceſtors, though (according to the firit rule) 
incapable themſelves of ſucceeding to the eſ- 
tate, becauſe it is ſuppoſed to have already 
paſſed them, are yet the common ſtocks from 
which the next ſucceſſor muſt ſpring. And 
therefore in the Jewiſh law, which in this 
reſpect entirely correſponds with ours, the 
father or other lineal anceſtor is himſelf ſaid 
to be the heir, though long fince dead, as 
being repreſented by the perſons of his iflue ; 


who are held to ſucceed not in their own 


* Tacitus de mor, Germ, 21. r Numb, c. 27. 
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rights, as brethren, uncles, &c, but in right 
of repreſentation, as the ſons of the father, 
grandfather, &c, of the deceaſed *. In order 
then to aſcertain the collateral heir of John 
Stiles, it is firſt neceſſary to recur to his an- 
ceſtors in the firſt degree; and if they have 
left any other iſſue beſides John, that iſſue will 
be his heir. On default of ſuch, we muſt af- 
cend one ſtep higher to the anceſtors in the 
ſecond degree, and then to thoſe in the third, 
and fourth; and ſo upwards in infinitum, till 
ſome anceſtors be found, who have other iſſue 
deſcending from them beſides the deceaſed, in 
a parallel or collateral line. From theſe anceſ- 
tors the heir of John Stiles muſt derive his 
deſcent; and in ſuch derivation the ſame rules 
muſt be obſerved, wita regard to ſex, primo- 
geniture, and repreſentation, that have juſt 


been laid down with regard to lineal deſcents . 


from the perſon of the laſt proprietor. 


Bu r, ſecondly, the heir need not be the 
neareſt kinſman abſolutely, but only /ub modo; 
that is, he muſt be the neareſt kinſman of the 
whole blood; for, if there be a much nearer 
kinſman of the half blood, a diſtant kinſman 
of the whole blood thall be admitted, and the 


other entirely excluded. 


4 Selden. de Succ. För. c. 12. 
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A KINSMAN of the whole blood is he that 
is derived, not only from the ſame anceſtor, 
but from the ſame couple of anceſtors. For, 
as every man's own blood is compounded of 
the bloods of his reſpective anceſtors, he only 
is properly of the whole or entire blood with 
another, who hath (fo far as the diſtance of 
degrees will permit) all the ſame ingredients 
in the compoſition of his blood that the other 
hath. Thus, the blood of John Stiles being 
compoſed of thoſe of Geoffrey Stiles his father 
and Lucy Baker his mother, therefore his bro- 
ther Francis, being deſcended from both the 
ſame parents, hath entirely the ſame blood 
with John Stiles; or, he is his brother of the 
whole blood. But if, after the death of 
Geoffrey, Lucy Baker the mother marries a 
ſecond huſband, Lewis Gay, and hath iſſue 
by him; the blood of this iſſue, being com- 
pounded of the blood of Lucy Baker (it is 
true) on the one part, but of that of Lewis 
Gay (inſtead of Geoffrey Stiles) on the other 
part, it hath therefore only half the ſame in- 
gredients with that of John Stiles; ſo that he 
is only his brother of the half blood, and for 
that reaſon they ſhall never inherit to each 
other. So alſo, if the father has two ſons, A 


and B, by different venters or wives; now 
theſe 
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theſe two brethren are not brethren of the 
whole blood, and therefore ſhall never inherit 
to each other, but the eſtate ſhall rather eſcheat 
to the lord. Nay, even if the father dies, and 
his lands deſcend to his eldeſt fon A, who en- 
ters thereon, and dies ſeiſed without iflue ; 
{till B ſhall not be heir to this eſtate, becauſe 
he is only of the half blood to A, the perſon 
laſt ſeiſed: but, had A died without entry, 
then B might have inherited; not as heir to 
A his half-brother, but as heir to their com- 
mon father, who was the perſon laſt actually 


ſeiſed . 


Tuls total excluſion of the half blood 
from the inheritance, being almoſt peculiar 
to our own law, is looked upon as a ſtrange 
hardſhip by ſuch as are unacquainted with the 
reaſons on which it is grounded. But theſe 
cenſures ariſe from a miſapprehenſion of the 
rule; which is not ſo much to be conſidered 
in the light of a rule of deſcent, as of a rule 
of evidence; an auxiliary rule, to carry a for- 
mer into execution. And here we muſt again 
remember, that the great and moſt univerſal 
principle of collateral inheritances being this, 
that an heir to a feudum antiguum muſt be of 
the blood of the firſt feudatory or purchaſor, 


8 Hale, H. C. L. 239. 
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that is, derived in a lineal deſcent from him 
it was originally requiſite, as in gifts in tail it 
ſtill is, to make out the pedigree of the heir 
from the firſt donee or purchaſor, and to ſhew 
that ſuch heir was his lineal repreſentative, 
But when, by length of time and a long 
courſe of deſcents, it came (in thoſe rude and 
unlettered ages) to be forgotten who was 
really the firſt feudatory or purchaſor, and 
thereby the proof of an actual deſcent from 
him became impoſſible ; then the law ſubſti- 
tuted what Mr. juſtice Wright calls a reaſon- 
able, in the ſtead of an zmpoſſible, proof: for 
it remits the proof of an actual deſcent from 
the firſt purchaſor; and only requires, in lieu 
of it, that the claimant be next of the whole 
blood to the perſon laſt in poſſeſſion ; (or de- 
rived from the ſame couple of anceſtors) which 
will probably anſwer the ſame end as if 
he could trace his pedigree in a dire& line 
from the firſt purchaſor. For he who is my 
kinſman of the whole blood can have no an- 
ceſtors beyond or higher than mine, but what 
are equally my anceſtors alſo; and mine are 
vice verſa his: he therefore is very likely to 
be derived from that unknown anceſtor of 
mine, from whom the inheritance deſcended. 


But a kinſman of the half blood has but 
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one half of his anceſtors above the common 
ſtock the ſame as mine; and therefore there 
is not the ſame probability of that ſtanding 
* requiſite in the law, that he be derived from 
the blood of the firſt purchaſor. 


To illuſtrate this by example. Let there be 
John Stiles, and Francis, brothers by the ſame 8B 
father and mother, and another ſon of the | 
ſame mother by Lewis Gay a ſecond huſband. | 
Now, if John dies ſeiſed of lands, but it is | 
uncertain whether they deſcended to him from | 
his father or mother; in this caſe his brother | 
Francis, of the whole blood, is qualified to | 
be his heir, for he is ſure to be in the line of | 
deſcent from the firſt purchaſor, whether it | 
were the line of the father or the mother. | 
But if Francis ſhould die before John, without 
iſſue, the mother's ſon by Lewis Gay (or bro- 
ther of the half blood) is utterly incapable of 
being heir; for he cannot prove his deſcent | 
from the firſt purchaſor, who is unknown, 
nor has he that fair probability which the law 


OD 


| admits as preſumptive evidence, ſince he is to 
> FF the full as likely x2 to be deſcended from the 
1 line of the firſt purchaſor, as fo be deſcended : 
. and therefore the inheritance ſhall go to the 
t : 


neareſt relation poſſeſſed of this preſumptive 


proof, the whole blood. 
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AND, as this is the caſe in jeudis antiquis, 
where there really did once exiſt a purchaſing 
anceſtor, who 1s forgotten ; it is alſo the caſe 
in feudis novis held ut antiquis, where the pur- 
chaſing anceſtor is merely ideal, and never 
exiſted but only in fiction of law. Of this na- 
ture are all grants of lands in fee-ſimple at 
this day, which are inheritable as if they de- 
ſcended from ſome uncertain indefinite anceſtor, 
and therefore any of the collateral kindred of 
the real modern purchaſor (and not his own 
offspring only) may inherit them, provided 
they be of the whole blood ; for all ſuch are, 
in judgment of law, likely enough to be de- 
rived from this indefinite anceſtor : but thoſe 
of the half blood are excluded, for want of 
the ſame probability. Nor ſhould this be 
thought hard, that a brother of the purchaſor, 
though only of the half blood, muſt thus be 
diſinherited, and a more remote relation of the 
whole blood admitted, merely upon a ſuppo- 
fition and fiction of law; ſince it is only upon 
a like ſuppoſition and fiction, that brethren of 
purchaſors (whether of the whole or half 
blood) are entitled to inherit at all: for we 
have ſeen that in feuds /{riFe novis neither 
brethren nor any other collaterals were admit- 


ted. As therefore in feudis antiquis we have 
ſeen 
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ſeen the reaſonableneſs of excluding the half 
blood, if by a fiction of law a feudum novum 
be made deſcendible to collaterals as if it was 


feudum antiquum, it 1s juſt and equitable that 


it ſhould be ſubject to the ſame reſtrictions as 
well as the ſame latitude of deſcent. 


PERHAPS by this time the excluſion of the 
half blood does not appear altogether ſo un- 
reaſonable as at firſt fight it 1s apt to do. It 
is certainly a very fine- ſpun and ſubtile nicety : 


but, conſidering the principles upon which our 


law is founded, it is neither an injuſtice nor a 
hardſhip ; fince even the ſucceſſion of the 
whole blood was originally a beneficial indul- 
gence, rather than the ſtrict right of collate- 
rals: and, though that indulgence is not ex- 
tended to the demi-kindred, yet they are rarely 
abridged of any right which they could poſſibly 
have enjoyed before. The doctrine of whole 
blood was calculated to ſupply the frequent 
impoſſibility of proving a deſcent from the 
firſt purchaſor, without ſome proof of which 
(according to our fundamental maxim) there 
can be no inheritance allowed of. And this 
purpoſe it anſwers, for the moſt part, effee- 
tually enough. I ſpeak with theſe reſtrictions, 
becauſe it does not, neither can any other me- 


thod, anſwer this purpoſe entirely. For though 
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all the anceſtors of John Stiles, above the 
common ſtock, are alſo the anceſtors of his 
collateral kinſman of the whole blood ; yet, 
unleſs that common ſtock be in the firſt de- 
gree, (that is, unleſs they have the ſame fa- 
ther and mother) there will be intermediate 
anceſtors below the common ſtock, that may 
belong to either of them reſpectively, from 
which the other is not deſcended, and there- 
fore can have none of their blood. Thus, 
though John Stiles and his brother of the 
whole blood can each have no other anceſtors, 
than what are in common to them both; yet 
with regard to his uncle, where the common 
ſtock is removed one degree higher, (that is, 
the grandfather and grandmother) one half of 
John's anceſtors will not be the anceſtors of 
his uncle: his patruus, or father's brother, 
derives not his deſcent from John's maternal 
anceſtors ; nor his avunculus, or mother's bro- 
ther, from thoſe in the paternal line. Here 
then the ſupply of proof is deficient, and by 
no means amounts to a certainty: and, the 
higher the common ſtock is removed, the more 
will even the probability decreaſe. But it muſt 
be obſerved, that (upon the fame principles 
of calculation) the half blood have always a 
much leſs chance to be deſcended from an un- 


known indefinite anceſtor of the deceaſed, than 
the 


* 


e 


of DRSOCEN VTS. 83 


the whole blood in the ſame degree. As, in 
the firſt degree, the whole brother of John 
Stiles is ſure to be deſcended from that un- 
known anceſtor; his half brother has only 
an even chance, for half John's anceſtors are 
not his. So, in the ſecond degree, John's 
uncle of the whole blood has an even chance ; 
but the chances are three to one againſt his 
uncle of the half blood, for three fourths of 
John's anceſtors are not his. In like manner, 
in the third degree, the chances are only three 
to one againſt John's great uncle of the whole 
blood, but they are ſeven to one againſt his 
great uncle of the half blood, for ſeven eighths 
of John's anceſtors have no connexion in blood 
with him. Therefore ſo remote a poſſibility 
of the deſcent of the half blood from the firſt 
purchaſor, compared with that of the whole 
blood, in the ſeveral degrees, has occaſioned 
2 general excluſion of the half blood in all. 


BuT, while I thus illuſtrate the reaſon of 
excluding the half blood in general, I muſt 
be impartial enough to own, that, in ſome 
inſtances, the practice is carried farther than 
the principle upon which it goes will warrant. 
Particularly, when a man has two ſons by 
different venters, and the eſtate on his death 
deſcends from him to the eldeſt, who enters, 
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and dies without ifſue : now the younger ſon 
| cannot inherit this eſtate, becauſe he is not 
of the whole blood to the laſt proprietor, 
This, it muſt be owned, carries a hardſhip 
1! with it, even upon feodal principles : for the 
rule was introduced only to ſupply the proof 
of a deſcent from the firſt purchaſor; but here, 
| as this eſtate notoriouſly deſcended from the 
1 father, and as both the brothers confeſſedly 
{ſprung from him, it is demonſtrable that the 
þ half brother muſt be of the blood of the firſt 
purchaſor, who was either the father or ſome 
of the father's anceſtors. When therefore 
| there is actual demonſtration of the thing to 
4 ö be proved, it is hard to exclude a man by a 
x rule ſubſtituted to ſupply that proof when de- 
x ficient. So far as the inheritance can be evi- 
i dently traced back, there ſeems no need of 
| calling in this preſumptive proof, this rule of 
5 probability, to inveſtigate what is already cer- 
tain. Had the elder brother indeed been a 
purchaſor, there would have been no hardſhip 
at all, for the reaſons already given: or had 
the frater uterinus only, or brother by the 
mother's ſide, been excluded from an inherit- 
ance which deſcended from the father, it had 
been highly reaſonable, 
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INDEED it is this very inſtance, of exclu- 
ding a frater conſanguineus, or brother by the 
father's ſide, from an inheritance which de- 
ſcended @ patre, that Crag has ſingled out, 
on which to ground his ſtrictures on the Eng- 
liſh law of half blood : and, really, it ſhould 
ſeem, as if the cuſtom of excluding the half 
blood in Normandy * extended only to exclude 


a frater uterinus, when the inheritance de- 


ſcended a patre, and vice verſa. Thus alſo it 
remained a doubt with us in the time of 
Bra&ton ”, and of Fleta *, whether the half 
blood on the father's fide were excluded from 
the inheritance which originally deſcended 
from the common father, or only from ſuch 
as deſcended from the reſpective mothers, and 
from newly purchaſed lands. And the rule of 
law, as laid down by our Forteſcue ”, extends 
no farther than this; frater fratri uterino non 


ſuccedet in haereditate paterna. It is moreover 


worthy of obſervation, that by our law, as 
it now ſtands, the crown (which is the higheſt 
inheritance in the nation) may deſcend to the 
half blood of the preceding ſovereign *, ſo as 
it be the blood of the firſt monarch, pur- 


ta. f. 16. 5. 14. » Gr, Cauſtam. c. 2 5. 2. c. 30. f. 3. 
J. 6. c. 1. F. 14. Y de Land, LL, Asgl. 5, z Plowd. 245. 
Co, Lit. 15 6, 
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chaſor, or (in the feodal language) conqueror, 
of the reigning family. 'Thus it actually did 
deſcend from king Edward the ſixth to queen 
Mary, and from her to queen Elizabeth, who 
were reſpectively of the half blood to each 
other. For the royal pedigree being always a 
matter of ſufficient notoriety, there is no oc- 
caſion to call in the aid of this preſumptive 
rule of evidence, to render probable the deſ- 
cent from the royal ſtock ; which was former- 
ly king William the Norman, and is now (by 
act of parliament *) the princeſs Sophia of 
Hanover. Hence alſo it is, that in eſtates-tail, 
where the pedigree from the firſt donee muſt 
be ſtrictly proved, half blood is no impediment 
to the deſcent *: becauſe, when the lineage 
is clearly made out, there is no need of this 
auxiliary proof. How far it might be deſi- 
rable for the legiſlature to give relief, by 
amending the law of deſcents in this ſingle 
inſtance, and ordaining that the half blood 
might inherit, where the eſtate notoriouſly 
deſcended from its own proper anceſtor, but 
not otherwiſe; or how far a private inconve- 
nience ſhould be ſubmitted to, rather than a 
long eſtabliſhed rule ſhould be ſhaken ; it 18 
not for me to determine, 


* 12 Will. III. c. 2. d Litt, 5. 14, 15. 
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THe rule then, together with it's illuſtra- 
tion, amounts to this; that, in order to keep 
the eſtate of John Stiles as nearly as poſſible in 
the line of his purchaſing anceſtor, it muſt 
deſcend to the iſſue of the neareſt conple of 
anceſtors that have left deſcendants behind 
them; becauſe the deſcendants of one anceſ- 
tor only are not ſo likely to be in the line of 
that purchaſing anceſtor, as thoſe who are 


deſcended from both. 


Bur here another difficulty ariſes. In the ſe- 
cond, third, fourth, and every ſuperior degree, 
every man has many couples of anceſtors, increa- 
ling according to the diſtances in a geometrical 
progreſſion upwards ©, the deſcendants of all 
which reſpective couples are (repreſentatively) 
related to him in the ſame degree. Thus in 
the ſecond degree, the iſſue of George and 
Cecilia Stiles and of Andrew and Eſther Baker, 
the two grandfires and grandmothers of John 
Stiles are each in the ſame degree of propin- 
quity ; in the third degree, the reſpective iſ- 
ſues of Walter and Chriſtian Stiles, of Luke 
and Frances Kempe, of Herbert and Hannah 
Baker, and of James and Emma Thorpe, are 
(upon the extinction of the two inferior de- 

See page 9, 
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grees) all equally entitled to call themſelves 
the next kindred of the whole blood to John 
Stiles. To which therefore of theſe anceſtors 
muſt we firſt reſort, in order to find out de- 
ſcendants to be called to the inheritance? In 
anſwer to this, and to avoid the confuſion 
and uncertainty that muſt ariſe between the 
ſeveral ſtocks, wherein the purchaſing anceſ- 
tor muſt be ſought for, the ſeventh and laſt 
rule or canon is, that 


VII. 

In collateral inheritances the male 
ſtocks ſhall be preferred to the 
female; that is, kindred derived 
from the blood of the male an- 
ceſtors ſhall be admitted before 
thoſe from the blood of the fe- 
male: — unleſs where the lands 
have, in fact, deſcended from a 
female. 


Tus the relations on the father's fide are 
admitted in imfinitum, before thoſe on the 
mother's fide are admitted at all“: and the 
relations of the father's father, before thoſe of 


, © Litt, $. 4, 
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the father's mother; and ſo on. And in this 
the Engliſh law 1s not ſingular, but warrant- 
ed by the examples of the Hebrew and Athe- 
nian laws, as ſtated by Selden * and Petit“; 
though among the Greeks, in the time of He- 
hod®, when a man died without wife or child- 
ren, all his remote kindred (without diſtinc- 
tion) divided his eſtate among them. It is 
likewiſe warranted by the example of the 
Roman laws; wherein the agnati, or relations 
by the father, were preferred to the cognati, 
or relations by the mother, till the edict of 
the emperor Juſtinian * aboliſhed all diſtinction 
between them. It is alſo agreeable to the 
cuſtomary law of Normandy *, which indeed 
in moſt reſpects agrees with our law of in- 
heritance. 


Howrver, I am inclined to think, that 
this rule of our laws does not owe it's imme- 
diate original to any view of conformity to 
thoſe which I have juſt now mentioned ; but 
was eſtabliſhed in order to effectuate and car- 
ry into execution the fifth rule or canon be- 
fore laid down; that every heir muſt be of 
the blood of the firſt purchaſor. For when 
ſuch firſt purchaſor was not eaſily to be diſ- 


* de fice, Ebracor. «, 12. f LI, Attic, I. 1. f. 6. t Steyev. bob, 
> Nev. 118. i Gr, Couſlam. c. 25. 
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wo covered after a. long courſe of deſcents, the 
0 lawyers not only endeavoured to inveſtigate 
him by taking the next relation of the whole 
} blood to the perſon laſt in poſſeſſion ; but alſo, 
| 


— — 


conſidering that a preference had been given 
to males (by virtue of the ſecond canon) 
through the whole courſe of lineal deſcent 
0 from the firſt purchaſor to the preſent time, 
14 they judged it more likely that the lands 
5 ſhould have deſcended to the laſt tenant from 
if his male than from his female anceſtors; from 
it the father (for inſtance) rather than from the 
| mother ; from the father's father, rather than 
il the father's mother : and therefore they hunt- 
it ed back the inheritance ( if I may be allowed 
the expreſſion) through the male line; and 
gave it to the next relations on the fide of the 
i | father, the father's father, and ſo upwards ; 
N imagining with reaſon that this was the moſt 
probable way of continuing it in the line of 
1 the firſt purchaſor. A conduct much more ra- 
tional than the preference of the agnati by the 
Roman laws : which, as they gave no advan- 
tage to the males in the firſt inſtance or direct 
lineal ſucceſſion, had no reaſon for preferring 
them in the tranſverſe collateral one : upon 


which account this preference was very wiſely 
aboliſhed by Juſtinian. 
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THrarT this was the true foundation of the 
preference of the agnati or male ſtocks, in our 
law, will farther appear if we conſider that, 
whenever the lands have notoriouſly deſcend- 
ed to a man from his mother's ſide, this rule 
is totally reverſed, and no relation of his by 
the father's ſide, as ſuch, can ever be admit- 
ted to them; becauſe he cannot poſſibly be 
of the blood of the firſt purchaſor. And fo, 
e converſo, if the lands deſcended from the 
father's ſide, no relation of the mother, as 
ſuch, ſhall ever inherit. So alſo, if they in 
fact deſcended to John Stiles from his father's 
mother Cecilia Kempe; here not only the 
blood of Lucy Baker his mother, but alſo of 
George Stiles his father's father, 1s perpetual- 
ly excluded. And, in like manner, if they 
be known to have deſcended from Frances 
Holland the mother of Cecilia Kempe, the 
line not only of Lucy Baker, and of George 
Stiles, but alſo of Luke Kempe the father of 
Cecilia, is excluded. Whereas when the ſide 
from which they deſcended is forgotten, or 
never known, (as in the caſe of an eſtate new- 
ly purchaſed to be holden ut feudum antiguum 
here the right of inheritance firſt runs up all 
the father's fide, with a preference to the 
male ſtocks in every inſtance ; and, if it finds 

no 
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no heirs there, it then, and then only, reſorts 
to the mother's ſide; leaving no place untried, 
in order to find heirs that may by poflibility 
be derived from the original purchaſor. The 
greateſt probability of finding ſuch was among 
thoſe deſcended from the male anceſtors ; but, 
upon failure of iſſue there, they may poſſibly 
be found among thoſe derived from the fe- 
males. 


THIS I take to he the true reaſon of the 
conſtant preference of the agnatic ſucceſſion, 
or iſſue derived from the male anceſtors, 
through all the ſtages of collateral inheritance; 
as the ability for perſonal ſervice was the rea- 
fon for preferring the males at firſt in the di- 
rect lineal ſucceſſion. We ſee clearly, that, if 
males had been perpetually admitted, in utter 
excluſion of females, the tracing the inherit- 
ance back through the male line of anceſtors 
muſt at laſt have inevitably brought us up to 
the firſt purchaſor: but, as males have not been 
perpetually admitted, but only generally prefer- 
red; as females have not been utterly excluded, 
but only generally poſtponed to males; the tra- 
cing the inheritance up through the male 
ſtocks will not give us abſolute demonſtration, 
but only a ſtrong probability, of arriving at 
the firſt purchaſor; which, joined with the 

other 
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other probability, of the wholeneſs or entirety 
of blood, will fall little ſhort of a certainty, 


BETORE we conclude this firſt branch of 
our enquiries, it may not be amiſs to exem- 
plify theſe rules by a ſhort ſketch of the man- 
ner in which we muſt ſearch for the heir of a 
perſon, as JoHN STILEs, who dies ſeiſed of 
land which he acquired, and which therefore 
he held as a feud of indefinite antiquity *, 


IN the firſt place ſucceeds the eldeſt ſon, 
Matthew Stiles, or his iſſue: (n' 1.) — if his 
line be extinct, then Gilbert Stiles and the 
other ſons, reſpectively, in order of birth, or 
their iſſue: (n' 2.) — in default of theſe, all 
the daughters together, Margaret and Char- 
lotte Stiles, or their iſſue. (n' 3.) — On fai- 
lure of the deſcendants of Joun STiLEs him- 
ſelf, the iſſue of Geoffry and Lucy Stiles, his 
parents, is called in: viz. firſt, Francis Stiles, 
the eldeſt brother of the whole blood, or his 
iſſue: (n' 4.) — then Oliver Stiles, and the 
other whole brothers, reſpectively, in order of 
birth, or their iſſue : (n* 5.) — then the ſiſters 
of the whole blood, all together, Bridget and 
Alice Stiles, or their iſſue. (n* 6.) — In de- 
fect of theſe, the iſſue of George and Cecilia 


s See the table of deſcents annexed, 
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Stiles, his father's parents; reſpect being till 
had to their age and ſex : (n' 7.) — then the 
iſſue of Walter and Chriſtian Stiles, the pa- 
rents of his paternal grandfather : (n* 8.) — 
then the iſſue of Richard and Anne Stiles, the 
parents of his paternal grandfather's father : 
(n*g.)—and ſo on in the paternal grandfather's 
paternal line, or blood of Walter Stiles, i in- 


finitum. In defect of theſe, the iſſue of William 


and Jane Smith, the parents of his paternal 
grandfather's mother : (n* 10.) — and fo on in 
the paternal grandfather's maternal line, or 
blood of Chriſtian Smith, zu infinitum; till 
both the immediate bloods of George Stiles, 
the paternal grandfather, are ſpent '. — Then 


| The reader ſhould however be informed, that the claſs, n' 10, would be 
poſtponed to n 11, in conſequence of the doctrine laid down, arguendo, by juſ- 
tice Manwoode, in the caſe of Clere and Brooke; [Plowd. 450.] from whence 
it is adopted by lord Bacon, [Elem, c. f.] and fir Matthew Hale, [H. C. L. 
240, 244.] And yet, notwithſtanding theſe reſpectable authorities, the compiler 
of this table hath ventured to give the preference therein to no 10 before 
no 11; for the following reaſons : 


1. Be Aus r this point was not the principal queſtion in the caſe of Clere 
and Brooke; but the law concerning it is delivered obiter only, and in the courſe 
of argument, by juſtice Manwoode ; though afterwards ſaid to be confirmed by 
the three other juſtices in ſeparate, extrajudicial, conferences with the reporter. 


2. BEcAvsE the chief-juſtice, Dyer, in reporting the reſolution of the court 
in what ſeems to be the ſame caſe, [Dyer,314.] takes no notice of this doctrine, 


3. Brcavsr it appears, from Plowden's report, that very many gentlemen 
of the law were diſſatisfied with this poſition of juſtice Manwoode. 


4. Bre Aus the poſition itſelf deſtroys the otherwiſe entire and regular ſym- 
metry of our legal courſe of deſcents, as is manifeſt by inſpecting the table; and 
deſtroys alſo that conſtant preference of the male Rocks in the law of inheritance, 


for 
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dye muſt reſort to the iſſue of Luke and Fran- 
ces Kempe, the parents of JohN SrILES's 
paternal grandmother : (n' 11.) — then to the 
iſſue of Thomas and Sarah Kempe, the parents 
of his paternal grandmother's father: (n* 12.) — 
and ſo on in the paternal grandmother's pater- 
nal line, or blood of Luke Kempe, in njini- 


* 


for which an additional reaſon is before given, beſides the mere dignity of 
* 


blood. 


5, BECAUSE it introduces all that uncertainty and contradiction, pointed 
out by an ingenious author; ¶ Law of inheritances, 2 edit. p. 30, 38, 61, 62, 66.1 
and eſtabliſhes a collateral doctrine, incompatible with the principal point reſolved 

1 » 3 % — 1 p % * 
in the caſe of Clere and Brooke, viz, the preference of no 11 to no 14, And, 
though that learned writer propoſes to reſcind the principal point then reſolved, 
in order to clear this difficulty; it is apprehended, that the difficulty may be bet- 
ter cleared, by rejcCting the collateral doctrine, which was never yet reſolved a 

„ Oy rejecting the collateral doctrine, Winch was never yet reſolved at 
1 
all, 


6. Becaust by the reaſon that is given for this doctrine, in Plowden, 
Bacon, and Hale, (viz. that in any degree, paramount the firſt, the law reſpect- 
eth proximity, and not dignity of blood) n 18 ought alſo to be preferred to 
no 16; which is directly contrary to the eighth rule laid down by Hale him- 
ſelf. [Hiſt. C. L. 247. 

7. BECAUsxk this poſition ſeems to cont radict the allowed doctrine of fir 
Edward Coke ; [Co. Litt. 12 3. Hawk. abr. in lac. ] who lays it down (un- 
der different names) that the blood of the Kempes (alas Sandies) ſhall not in- 
herit till the blood of the Stiles's (alias Fairfields) fail, Now the blood of the 
Stiles's does certainly not fail, till both nog and ne 10 are extin&t, Wherefore 


n?11 (being the blood of the Kempes) ought not to inherit till then. 


8. Bre Aus in the caſe, M. 12 Ed. IV. 14. [Fitzh. abr. t. diſcenr, 2. Bro. 
abr. t. diſcent. 38.] (much relied on in that of Clere and Brooke) it is laid 
down as a rule, that “ C:fluy, que doit inheriter al pere, doit ind eriter al furs,” 
And fo fir M. Hale [ Hiſt, C. L. 243. ] ſays, © that though the law excludes the 
© father from inheriting, yet it ſubſtitutes and directs the deſcent, as it ſhould 
© have been, had the father inherited,” Now it is ſettled, by the reſolution in 
Clere and Brooke, that no 10 ſhould have inherited to Geoffry Stiles, the fa- 
ther, before no 11; and :h-refore no 10 ought alſo to be preferred in inheriting 
to ſohn Stiles, the ſon, | 
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tum. — In default of which, we muſt call in 
the iſſue of Charles and Mary Holland, the 
parents of his paternal grandmother's mother : 
(n' 13.) —and fo on in the paternal grandmo- 
ther's maternal line, or blood of Frances Hol- 
land, in infinitum; till both the immediate 
bloods of Cecilia Kempe, the paternal grand- 
mother, are alſo ſpent. — Whereby the pa- 
ternal blood of Joun ST1Lxs entirely failing, 
recourſe muſt 'then, and not before, be had 
to his maternal relations; or the blood of the 
Bakers, (n' 14, 15, 16.) Willis's, (ne 17.) 
Thorpes, (n* 18, 19.) and Whites; (n* 20.) 
in the ſame regular ſucceſſive order as in the 
paternal line. 


In caſe JON ST1LEs was not himſelf the 
purchaſor, but the eſtate in fact came to him 
by deſcent from his father, mother, or any 
higher anceſtor, there is this difference ; that 
the blood of that line of anceſtors, from which 
it did not deſcend, can never inherit. Thus, if 
it deſcended from Geoffry Stiles, the father, 
the blood of Lucy Baker, the mother, 1s 
perpetually excluded: and fo, vice verſa, if 
it deſcended from Lucy Baker, it cannot de- 
ſcend to the blood of Geoffry Stiles. This, 
in cither caſe, cuts off one half of the table 


from any poſſible ſucceſſion. And farther, it 
it 
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it can be ſhewn to have deſcended from George 


Stiles, this cuts off three fourths; for now 
the blood, not only of Lucy Baker, but alfo 
of Cecilia Kempe, is excluded. If, laſtly, it 
deſcended from Walter Stiles, this narrows 
the ſucceſſion ſtill more, and cuts off ſeven 
eighths of the table; for now, neither the 
blood of Lucy Baker, nor of Cecilia Kempe, 
nor of Chriſtian Smith, can ever ſucceed to 
the inheritance. And the like rule will hold 
upon deſcents from any other anceſtors. 


THE reader ſhould bear in mind, that, 
during this whole proceſs, JoHN STILEs is 
the only perſon ſuppoſed to have been actual- 
ly ſeiſed of the eſtate. For if ever it comes 
to veſt in any other perſon, as heir to Johx 
STILES, a new order of ſucceſſion muſt be 
obſerved upon the death of ſuch heir ; fince 
he, by his own ſeiſin, now becomes himſelf 
an anceſtor, or /?tpes, and mult be put in the 
place of Joux STILEs. The figures therefore 
denote the order, in which the ſeveral claſſes 
would ſucceed to JoHN STILEs, and not to 
each other: and, before we ſearch for an heir 
in any of the higher figures, (as n' 8.) we 
muſt be firſt aſſured that all the lower claſſes 
(from n'. 1 to 7.) were extinct, at Johx 
STILES's deceaſe. 
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HavinG thus endeavored to ſtate the ge- 
neral law of DESCENTs, I proceed next to 
ſubjoin a few hints with regard to the ſpecial 
impediments which may obſtruct this general 
law. Which will bring under our conſidera— 
tion the doctrine of ESCHEATS. 


ESCHEAT, it is well known, was one of 
the fruits and conſequences of feodal tenure. 
The word itſelf is originally French or Nor- 
man ”, in which language it ſignifies chance 
or accident, and thereupon denotes an ob- 
ſtruction of the deſcent, and conſequent de- 
termination of the tenure, by ſome unfore- 
ſeen contingency ; in which caſe the land na- 
turally reſults back, by a kind of reverſion, to 
the original grantor or lord of the fee“. 


Tu E law of eſcheats is founded upon this 
ſingle principle, that the blood of the perſon 
laſt ſeiſed is, by ſome means or other, utterly 
extinct and gone : and, fince none can inherit 
any eftate but ſuch as are of his blood and 
conſanguinity, it follows as a regular conſe- 
quence, that when ſuch blood is extinct, the 


w Eſcbet, or echet ; formed from the verb eſcboir or echuy, to happen. 
* 2 Had. 86. Co. Litt. 13, < 
inherit- 
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inheritance itſelf muſt fail; the land muſt be- 
come what the feodal writers denominate 


ſeudum apertum; and mult reſult back again 


to the lord of the fee, by whom, or by thoſe 
whoſe eſtate he hath, it was given. 


Eschrars are frequently divided into thoſe 
propter defeetum ſanguinis and thoſe propter 
aelictum tenentis the one ſort, if the tenant 
dies without iſſue; the other, if his blood be 
attainted *. But both theſe ſpecies may well 
be comprehended under the firſt denomination 
only ; for he that 1s attainted ſuffers an ex- 
tinction of his blood, as well as he that dies 
without relations. The inheritable quality is 
expunged in one inſtance, and expires in the 
other: or, as the doctrine of eſcheats is very 
fully expreſſed in Fleta”, ** dominus capitalis 
*« feodt loco haered:s habetur, quoties per defectum 
« vel delictum extinguitur ſanguis tenentis.“ 


EsCHEATS therefore ariſing merely upon 
the deficiency of the blood, whereby the de- 
ſcent is impeded, their doctrine will be bet- 
ter illuſtrated by conſidering the ſeveral caſes 
wherein hereditary blood may be deficient, 
than by any other method whatſoever, 


Co. Litt. 13. 92 6, ? J. 6. c. 1. 
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J, II, III. Tux firſt three caſes, wherein in- 
heritable blood is wanting, may be col- 
lected from the rules of deſcent before laid 
down and explained, and therefore will need 
very little illuſtration or comment. Firſt, when 
the tenant dies without any relations on the 
part of any of his anceſtors: ſecondly, when 
he dies without any relations on the part of 
thoſe anceſtors from whom his eſtate deſcend- 
ed : thirdly, when he dies without any rela- 
tions of the whole blood. In two of theſe 
caſes the blood of the firſt purchaſor is cer- 
tainly, in the other it is probably, at an end ; 
and therefore in all of them the law directs, 
that the land ſhall eſcheat to the lord of the 
fee : for the lord would be manifeſtly preju- 
diced, if, contrary to the inherent condition 
tacitly annexed to all feuds, any perſon ſhould 
be ſuffered to ſucceed to lands, who 1s not of 
the blood of the firſt ſeudatory, to whom for 
his perſonal merit the eſtate 1s ſuppoſed to 
have been granted. 


IV. A MONSTER, which hath not the 
ſhape of mankind, but in any part evidently 
bears the reſemblance of the brute creation, 
hath no inheritable blood, and cannot be heir 
to any land, albeit it be brought forth in mar- 

riage: 
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riage: but, although it hath deformity in any 
part of it's body, yet if it hath human ſhape, 
it may be heir. This is a very antient rule 
in the law of England ©; and it's reaſon is too 
obvious, and too ſhocking, to bear a minute 
diſcuſſion. The civil law agrees with our own 
in excluding ſuch births from ſucceſſions *: yet 
accounts them, however, children in ſome re- 
ſpects, where the parents, or at leaſt the fa- 
ther, could reap any advantage thereby *; (as 
the jus trium liberorum, and the like) eiteem- 
ing them the misfortune, rather than the fault, 
of that parent. If therefore there appears no 
other heir than ſuch a prodigious birth, the 
land ſhall eſcheat to the lord. 


V. BAsTARDs are incapable of being heirs. 
Baſtards, by our law, are ſuch children as are 
not born either in lawful wedlock, or within 
a competent time after it's determination. 
Such are held to be nullius filir, the ſons of 
nobody; for the maxim of law is, qui ex dam- 
nato coitu naſcuntur, inter liberos non compu- 
tantur ". Being thus the ſons of nobody, they 
have no blood in them, at leaſt no inherit- 
able blood; conſequently, none of the blood 
of the firſt purchaſor : and therefore, if there 


1 Co. Litt. 7, 8. r Bract. J. . c. 6. & |, 5. tr. 5. e. 30. F.. 5. 14. 
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72 
be no other claimant than ſuch illegitimate 
children, the land ſhall eſcheat to the lord . 
The civil law differs from ours in this point, 
and allows a baſtard to ſucceed to an inherit- 
ance, if after it's birth - the mother was mar- 
ried to the father: and alſo, if the father 
had no lawful wife or child, then even if the 
concubine was never married to the father, 
yet ſhe and her baſtard ſon were admitted 
each to one twelfth of the inheritance ” : and 
a baſtard was likewiſe capable of ſucceeding 
to the whole of his mother's eſtate, although 
ſhe was never married ; the mother being 
ſufficiently certain, though the father is not“. 
But our law, in favour of marriage, is much 
leſs indulgent to baſtards. 


THERE 1s indeed one inſtance, in which 
our law has ſhewn them ſome little regard ; 
and that is uſually termed the caſe of / 
tard eigne and mulier puiſne. This happens 
when a man has a baſtard ſon, and afterwards 
marries the mother, and by her has a legiti- 
mate fon, who in the language of the law is 
called a mulier, or as Glanvil * expreſſes it in 
his Latin, lius mulieratus; the woman before 
marriage being concubina, and afterwards mu- 


Finch. Law. 117. 
4 Ga, 0. 57. To 


x Nev, 89. c. 8. 
8 J. 7. c. 1. 


y Now. 89. c. 12. 
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lier. Now here the eldeſt fon is baſtard, or 
baſiard eignè; and the younger ſon 1s legiti- 
mate, or mulioen piii ſubs. If then the father dies, 
and the ha/tard eignè enters upon his land, and 
enjoys it to his death, and dies ſeiſed thereof, 
whereby the inheritance deſcends to his iſſue; 
in this caſe the nulier purſue, and all other 
heirs, (though minors, feme-coverts, or under 
any incapacity whatſoever) are totally barred 
of their right *. And this, I. As a puniſh- 
ment on the mu/her for his neghgence, in not 
entering during the boftard's life, and evicting 
him. 2. Becauſe the law will not ſuffer a man 
to be baſtardized after his death, who entered 
as heir and died ſeiſed, and fo paſſed for legi- 
timate in his lifetime. 3. Becauſe the canon 
law (following the civil) did allow ſuch ba/- 
tard eigne to be legitimate, on the ſubſequent 
marriage of his mother : and therefore the 
laws of England (though they would not ad- 
mit either the civil or canon law to rule the 
inheritances of this kingdom, yet) paid ſuch 
a regard to a perſon thus peculiarly circum- 
ſtanced, that, after the land had deſcended to 
his iſſue, they would not unravel the matter 


again, and ſuffer his eſtate to be ſhaken. But 
this indulgence was ſhewn to no other kind 
of baſtard; for, if the mother was never 


> Litt, F. 309. Co. Litt. 244, 
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married to the father, ſuch baſtard could have 
no colourable title at all <. 


As baſtards cannot be heirs themſelves, ſo 
neither can they have any heirs but thoſe of 
their own bodies. For, as all collateral kind- 
red conſiſts in being derived from the ſame 
common anceſtor, and as a baſtard has no le- 
gal anceſtors, he can have no collateral kind- 
red; and, conſequently, can have no legal 
heirs, but ſuch as claim by a lineal deſcent 
from himſelf.- And therefore if a baſtard pur- 
chaſes land, and dies ſeiſed thereof without 


iſſue, and inteſtate, the land ſhall eicheat to 
the lord of the fee *. 


VI. ALIENS alſo are incapable of taking 
by deſcent, or inheriting * : for they are not 
allowed to have any inheritable blood in 
them ; rather indeed upon a principle of na- 
tional or civil policy, than upon reaſons ſtrict- 
ly feodal. Though, if lands were ſuffered to 
fall into their hands who owe no allegiance to 
the crown of England, the deſign of introdu- 
cing our feuds, the defence of the kingdom, 
would be defeated. Wherefore if a man leaves 
no other relations but aliens, his land ſhall 
eſcheat to the lord. 


e Co. Litt. 8. 


4 
on 


© Litt, 5. 400. 4 BraQt, /,2, c,7, Co. Litt, 244. 


FF'Y 


VE 


of DEs CENTS. 76 


As aliens cannot inherit, ſo far they are on 
a level with baſtards; but, as they are alſo 
difabled to hold by purchaſe *, they are under 
ſtill greater diſabilities. And, as they can nei- 
ther hold by purchaſe, nor by inheritance, it 
is almoſt ſuperfluous to ſay that they can have 
no heirs, fince they can have nothing for an 
heir to inherit: but ſo it is expreſsly held “, 


becauſe they have not in them any inheritable 
blood. 


AND farther, if an alien be made a denizen 
by the king's letters patent, and then purcha- 
ſes lands, (which the law allows him to do) 
his ſon, born before his denization, ſhall not 
inherit thoſe lands; but a ſon born afterwards 
may, even though his elder brother be living: 
for the father, before denization, had no in- 
heritable blood to communicate to his eldeſt 
ſon ; but by denization it acquires an heredi- 
tary quality, which will be tranſmitted to his 
ſubſequent poſterity. Yet, if he had been na- 
turalized by act of parliament, ſuch eldeſt ſon 
might then have inherited ; for that cancels 
all defects, and is allowed to have a retroſpec- 
tive energy, which fimple denization has not“. 


f Co, Litt, 2 6, 8 Rid. I Lev, 59. k Co, Litt, 129. 
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SIR Edward Coke allo holds, that if an 
alien cometh into England, and there hath 
iſſue two ſons, who are thereby natural born 
ſubjects; and one of them purchaſes land, and 
dies; yet neither of theſe brethren can be 
heir to the other. For the commune vinculum, 
or common ſtock of their conſanguinity, 15 
the father; and, as he had no inheritable 
blood in him, he could communicate none to 
his ſons; and when the ſons can by no poſh- 
bility be heir to the father, the one of them 
ſhall not be heir to the other. And this opi- 
nion of his ſeems founded upon ſolid princi- 
ples of the antient law ; not only from the 
rule before cited in the notes*, that ce/tuy, que 
doit tnheriter al pere, doit inheriter al fits ; but 
allo becauſe we have ſeen that the only feodal 
foundation upon which newly purchaſed land 
can poſſibly deſcend to a brother, is the ſup- 
poſition and fiction of law, that it deſcended 
from ſome one of his anceſtors : but in this 
caſe as the immediate anceſtor was an alien, 
from whom it could by no poſſibility deſcend, 


this ſhould deſtroy the ſuppoſition, and impede 


the deſcent, and the land ſhould be inherited 
ut feudum ftrifte novum; that is, by none but 
the lineal deſcendants of the purchaſing bro- 


i 1 Iaſt. 8. ® See page 65, note 1, 
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ther; and, on failure of them, ſhould eſcheat 
to the lord of the fee. But this opinion hath 
been ſince overruled ': and it is now held for 
law, that the ſons of an alien, born here, may 
inherit to each other. And reaſonably enough 
upon the whole: for, as (in common pur- 
chaſes) the whole of the ſuppoſed deſcent from 
indefinite anceſtors is but fictitious, the law 
may as well ſuppoſe the requiſite anceſtor as 
ſuppoſe the requiſite deſcent. 


VII. By attainder alſo, for treaſon or other 
felony, the blood of the perſon attainted is fo 
corrupted, as to be rendered no longer inhe- 
ritable. 


GREAT care mult be taken to diſtinguiſh 
between forfeiture of lands to the king, and 
this ſpecies of eſcheat to the lord; which, by 
reaſon of their ſimilitude in ſome circumſtan- 
ces, and becauſe the crown 1s very frequently 
the immediate lord of the fee and therefore 
entitled to both, have been often confounded 
together. Forteiture of lands, and of what- 
ever elſe the offender poſſeſſed, was the doc- 
trine of the old Saxon law ®, as a part of 
puniſhment for the offence; and does not 
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at all relate to the feodal ſyſtem, nor is 
the conſequence of any ſigniory or lordſhip 
paramount ": but, being a prerogative veſted 
in the crown, was neither ſuperſeded nor di- 
miniſhed by the introduction of the Norman 
tenures; a fruit and conſequence of which 
eſcheat muſt undoubtedly be reckoned. Eſ- 
cheat therefore operates in ſubordination to this 
more antient and ſuperior law of forfeiture. 


Tu doctrine of eſcheat upon attainder, 
taken ſingly, 1s this: that the blood of the 
tenant, by the commiſſion of any felony, (un- 
der which denomination all treaſons were for- 
merly comprized *) is corrupted and ſtained, 
and the original donation of the feud is there- 
by determined, it being always granted to the 
vaſal on the implied condition of dum bene ſe 
geſſerit. Upon the thorough demonſtration 
of which guilt, by legal attainder, the feodal 
covenant and mutual bond of fealty are held 
to be broken, the eſtate inſtantly falls back 
from the offender to the lord of the fee, and 
the inheritable quality of his blood is extin- 
guiſhed and blotted out for ever. In this ſi- 
tuation the law of feodal eſcheat was brought 
into England at the conqueſt ; and in general 
ſuperadded to the antient law of forteiture. 


n 2 Iuſt. 64, Salk, 85. * zInſt. 15. Stat, 25 Edw, III. c. 2. * 
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In conſequence of which corruption and ex- 
tinction of hereditary blood, the land of all 
felons would immediately reveſt in the lord, 
but that the ſuperior law of forfeiture inter- 
venes, and intercepts it in its paſſage; in 
caſe of treaſon, for ever; in caſe of other fe- 
lony, for only a year and a day, after which 
time it goes to the lord in a regular courſe of 
eſcheat ?, as it would have done to the heir of 
the felon in caſe the feodal tenures had never 
been introduced. And that this is the true 
operation and genuine hiſtory of eſcheats will 


molt evidently appear from this incident to 


gavelkind lands, (which ſeem to be the old 
Saxon tenure) that they are in no caſe ſubject 
to eſcheat for felony, though they are lable 


to forfeiture for treaſon *. 


As a conſequence of this doctrine of eſ- 
cheat, all lands of inheritance immediately re- 
veſting in the lord, the wife of the felon was 
liable to loſe her dower, till the ſtatute 
i Edw. VI. c. 12. enacted, that albeit any 
perſon be attainted of miſpriſion of treaſon, 
murder, or felony, yet his wife ſhall enjoy her 
dower. But ſhe has not this indulgence where 
the antient law of forfeiture operates, for it 


is expreſsly provided by the ſtatute. 5 & 6 


y 2 Inſt, 36. 2 Somner, 53, Wright, Ten, 118, 
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Edw. VI. c. 11, that the wife of one attaint of 
high treaſon ſhall not be endowed at all. 


HITHFERTO we have only ſpoken of eſtates 
veſted in the offender, at the time of his of- 
fence, or attainder. And here the law of for- 
feiture ſtops ; but the law of eſcheat purſues 


the matter {till farther. For, the blood of the 


tenant being utterly corrupted and extinguiſh- 
ed, it follows, not only that all he now has 
ſhould eſcheat from him, but alſo that he 
ſhould be incapable of inheriting any thing for 
the future. 'This may farther illuſtrate the 
diſtinction between forfeiture and eſcheat. If 
therefore a father be ſeiſed in fee, and the fon 
commits treaſon and is attainted, and then the 
father dies : here the land ſhall eſcheat to the 
lord; becauſe the ſon, by the corruption of 
his blood, is incapable to be heir, and there 
can be no other heir during his life : but 
nothing ſhall be forteited to the king, for the 
ſon never had any intereſt in the had to for- 
feit *. In this caſe the eſcheat operates, and 
not the forfeiture ; but in the following in- 
ſtance the forfeiture works, and not the eſ- 
cheat. As where a new felony is created by 
act of parliament, and it is provided (as is 
frequently the caſe) that it ſhall not extend to 
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corruption of blood : here the lands of the fe- 
lon ſhall not eſcheat to the lord, but yet the 
profits of them ſhall be forfeited to the king 
ſo long as the offender lives *. 

THERE is yet a farther conſequence of the 
corruption and extinction of hereditary blood, 
which is this : that the perſon attainted ſhall 
not only be incapable himſelf of inheriting, 
or tranſmitting his own property by heirſhip, 
but ſhall alſo obſtruct the deſcent of lands or 
tenements to his poſterity, in all cafes where 
they are obliged to derive their title through 
him from any remoter anceſtor. The chanel, 
which conveyed the hereditary blood from his 
anceſtors to him, is not only exhauſted for 
the preſent, but totally dammed up and ren- 
dered impervious for the future. This 1s a 
refinement upon the antient law of feuds, which 
allowed that the grandſon might be heir to his 
grandfather, though the ſon in the interme- 
diate generation was guilty of felony *. But 
by the law of England a man's blood is ſo 
univerſally corrupted by attainder, that his 
ſons can neither inherit to him nor any other 
anceſtor ", at leaſt on the part of their father. 


$ 4 Inſt, 47. t Van Leeuwen in 2 Hud. 31. See Cro, Eliz. 28. 
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THr1s corruption of blood cannot be abſo- 
lutely removed but by authority of parliament, 
The king may excuſe the public puniſhment 
of an offender, but cannot aboliſh the private 
right, which has accrued or may accrue to in- 
dividuals as a conſequence of the criminal's 
attainder. He may remit a forfeiture, in which 
the intereſt of the crown is alone concerned: 
but he cannot wipe away the corruption of 
blood ; for therein a third perſon hath an in- 
tereſt, the lord who claims by eſcheat. If 


therefore a man hath a ſon, and is attainted, 


and afterwards pardoned by the king; this fon 
can never inherit to his father, or father's an- 
ceſtors ; becauſe his paternal blood, being once 
throughly corrupted by his father's attainder, 
muſt continue ſo: but if the fon had been born 
after the pardon, he might inherit; becauſe 
by the pardon the father is made a new man, 
and may convey new inheritable blood to his 
afterborn children ”. 


HEREIN there is however a difference be- 
tween aliens and perſons attainted. Of aliens, 
who could never by any poflibility be heirs, 
the law takes no notice: and therefore we 
have ſeen, that an alien elder brother ſhall 


Co. Litt. 392. 


not 
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not impede the deſcent to a natural - born 
younger brother. But in attainders it is other- 
wiſe : for if a man hath iflue a ſon, and 1s 
attainted, and afterwards pardoned, and then 
hath iflue a ſecond ſon, and dies; here the 
corruption of blood is not removed from the 
eldeſt, and therefore he cannot be heir ; nei- 
ther can the youngeſt be heir, for he hath an 
elder brother living, of whom the law takes 
notice, as he once had a poſſibility of being 
heir; and therefore the younger brother {hall 
not inherit, but the land ſhall eſcheat to the 
lord : though, had the elder died without 
iſſue in the life of the father, the younger ſon 
born after the pardon might well have inherit- 
ed, for he hath no corruption of blood *. So 
if a man hath iſſue two ſons, and the elder in 
the lifetime of the father hath iſſue, and then 
is attainted and executed, and afterwards the 
father dies, the lands of the father ſhall not 
deſcend to the younger ſon : for the iſſue of 
the elder, which had once a poſſibility to in- 
herit, ſhall impede the deſcent to the younger, 
and the land ſhall eſcheat to the lord“. Sir 
Edward Coke in this caſe allows“, that if the 
anceſtor be attainted, his ſons born before the 
attainder may be heirs to each other; and diſ- 
tinguiſhes it from the caſe of the ſons of an 


Co. Litt, 8. Pyer. 48. Co. Litt. $. 
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alien, becauſe in this caſe the blood was in- 
heritable when imparted to them from the 
father: but it is ſaid that ſons, born after 
the attainder, ſhall not inherit to each other; 
for they never had any inheritable blood in 
them *. 


UroN the whole it appears, that a perſon 
attainted 1s neither allowed to retain his for- 
mer eſtate, nor to inherit any future one, nor 
to tranſmit any inheritance to his iſſue, either 
immediately from himſelf, or mediately 
through himſelf from any remoter anceſtor ; 
for his inheritable blood, which is neceſſary 
either to hold, to take, or to tranſmit any 
feodal property, is blotted out, corrupted, and 
extinguiſhed for ever: the conſequence of 
which is, that eſtates, thus impeded in their 


deſcent, reſult back and eſcheat to the lord. 


THIS corruption of blood, thus ariſing 
from feodal principles, but extended infinitely 
farther than thoſe principles will warrant, 
has been long looked upon as a peculiar hard- 
ſhip; both becauſe the eſtabliſhment of the 
feodal ſyſtem in this kingdom was founded at 
firſt upon a fiction * ;- and alſo becauſe, the 
ſubſtantial part of thoſe tenures being now 


a [tid, d Wright, 58. 
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done away, it ſeems unreaſonable to reſerve 
one of their moſt inequitable conſequences ; 
namely, that the children ſhould not only be 
reduced to preſent poverty, but be laid under 
future difficulties of inheritance, on account 
of the guilt of their parents. And therefore 
in molt (if not all) of the new felonies, crea- 


ted by parliament fince the reign of Henry the 


eighth, it is declared that they ſhall not ex- 
tend to any corruption of blood. And by the 
ſtatute 7 Ann. c. 21, the operation of which 
is poſtponed by the ſtatute 17 Geo. II. c. 39, 
it 1s enacted, that, after the death of the pre- 
ſent pretender and his ſons, no attainder for 
treaſon ſhall extend to the diſinheriting any 
heir, nor the prejudice of any perſon, other 
than the offender himſelf. 


There is one more incapacity of taking by deſcent, which, not being pro- 
ductive of any eſcheat, is not reducible to the method laid down in the preceding 
It is enacted by the ſtatute 11 & 12 Will. III. c. 4. that every papiſt 

who ſhall not abjure the errors of his religion by taking the oaths to the govern- 
ment, and making the declaration againſt tranſubſtantiation, within ſix months 
after he has attained the age of eighteen years, ſhall be incapable of inhenting, or 
nz, by deſcent as well as purchaſe, any real eſtates whatſoever ; and his next 

of Kin, being a proteſtant, ſhall hold them to his own uſe, till ſuch time as he 
complies with the terms impoſed by the act. This incapacity is merely per- 
onal ; it affects himſelf only, and does not deftroy the inheritable quality of his 
od, fo as to impede the deſcent to others of his kindred, In like manner as, 
ven in the times of popery, one who entered into religion and became a monk 


he fecdal law: eo gued dejut effe miles ſeculi qui factus eft miles Chriſtt 53 nee beneficrum 
inet ad cum qui nan debet gerere officium, [2 Feud, 21.] But yet he was account- 
ed © nly clanliter mortuts : he did not impede the deſcent to others, but the next, 


4 
profeſſed was incapable of inheriting lands, both in our own [Co. Litt. t 32. ] and 
t 


keu was eatitied to his or his anceftor's eſtate, 
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BEFORE I conclude this head, of eſcheat, 
I muſt mention one ſingular inſtance in which 
lands held in fee-{imple are not liable to eſ- 
cheat to the lord, even when their owner is 
no more, and hath left no heirs to inherit 
them. And this is the caſe of a corporation : 
for if that comes to be diſſolved by any acci- 
dent, the donor or his heirs ſhall have the 
tand again in reverſion, and not the lord by 
elcheat : which is perhaps the only inſtance 
where a reverſion can be expectant on a grant 
in tee-ſimple abſolute. But the law, we are 
told *, doth tacitly annex a condition to every 
ſuch gift or grant, that if the corporation be 
diſſolved, the donor or grantor ſhall re-enter ; 
for the cauſe of the gift or grant faileth. This 
is indeed founded upon the ſelf- ſame principle 
as the law of eſcheat: the heirs of the donor 
being only ſubſtituted inſtead of the chief 
lord of the fee; which was formerly very 
frequently the caſe in ſubinfeudations, or alie- 
nation of lands from one vaſal to another, till 
that practice was reſtrained and remedied by 
the ſtatute of Quia emptores, 18 Edw. I. ſt. 1 
to which this very ſingular inſtance ſtill in 
ſome degree remains an exception. 


« Co. Litt. 13 b. 
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THESE are the ſeveral deficiencies of here- 
ditary blood, recognized by the law of Eng- 
land, which, ſo often as they happened under 
the feodal polity, occaſioned lands to eſcheat 
to the original proprietary or lord ; to be by 
him applied to his own uſe, or granted out to 
a freſh feudatory, as he ſhould think proper. 
We have chiefly conſidered them at preſent as 
the means whereby an obſtruction is formed 
to the general courſe of deſcents ; and taken 
in that light, they form no improper ſupple- 
ment to a diſcourſe, of which the law of in- 
heritance is the firſt and principal object. 
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